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EE  PORT  OF  THE  STATE  AGENT. 


State  Agency  Office, 
Washington,  D.  C.,  December  30,  1894. 

To  His  Excellency ,  John  P.  Altgeld,  Governor  of  Illinois: 

In  my  last  report,  dated  November  30,  lb92,  I  gave  the  status 
of  all  the  counties  in  the  State  as  to  their  swamp  land  indemnity 
accounts  with  the  General  Government. 

Exhibit  “C”  of  that  report,  pages  22,  23,  24,  25  and  26  gives  the 
dates  of  settlement  by  the  United  States  with  each  county,  the 
amount  of  cash  indemnity  paid,  and  date  of  payment,  together  with 
the  amount  of  land  indemnity  adjusted  with  each  county  to  date 
of  the  report. 

Two  years  have  passed,  and  no  further  cash  indemnity  has  been 
paid,  and  no  more  land  indemnity  adjusted. 

The  General  Land  Office,  having  charge  of  these  adjustments,  has 
had  a  smaller  force  than  usual  in  the  Swamp  Land  Division  owing 
to  the  small  appropriation  made  by  Congress  towards  defraying 
the  current  expenses  of  that  office.  For  the  same  reason,  no  special 
agent  has  been  sent  to  the  field  to  complete  the  examination  of 
the  swamp  land  indemnity  selections,  or  to  be  present  at  the 
taking  of  testimony  necessary  to  complete  the  claim  of  the  State. 

So  far  as  the  claim  of  the  State  of  Illinois  for  cash  indemnity 
is  concerned,  the  work  demanded  by  the  General  Government  has 
been  complete  in  case  of  nearly  all  the  counties  from  two  to  three 
years.  The  final  proof  as  to  the  character  of  these  selections  has 
been  filed,  and  waiting  the  action  of  the  General  Land  Office  as  to 
the  following  counties,  viz.: 


Alexander. 

Effingham. 

Mason. 

Adams. 

Fayette. 

Moultrie. 

Bureau. 

Fulton. 

Menard. 

Bond. 

Greene. 

Marion . 

Caen. 

Henry, 

Piatt. 

Crawford. 

Jersey. 

Perry. 

Calhoun . 

Jasper. 

Pulaski. 

Champaign. 

Iroquois. 

Shelby. 

Christian. 

Jefferson . 

Sangamon. 

Cumberland. 

Livingston. 

Tazewell. 

Clay. 

Logan. 

Wayne. 

Cook. 

Lee. 

White. 

Clark. 

M  c  Lean . 

Will. 

Coles. 

Macon . 

Woodford. 

Douglas. 

McHenry. 

Whiteside. 

Dewitt. 

Montgomery. 

Williamson. 

Edgar. 

Monroe. 

Washington . 
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The  work  of  the  Swamp  Land  Division  of  the  General  Land 
Office  during  1893  and  1894  has  been  confined  principally  to  rid¬ 
ding  the  books  of  double  selections,  and  holding  such  for  rejection; 
also  holding  for  rejection  such  selections  as  had  been  entered  or 
located  prior  to  September  28,  1850,  and  selections  also  entered  or 
located  after  March  3,  1857,  and  the  selections  which  were  situated 
within  the  six-mile  limit  of  the  Illinois  Central  Railroad  and 
which  were  not  selected  for  railroad  purposes.  There  were  on  the 
books  of  the  General  Land  Office  two  years  ago,  swamp  land  selec¬ 
tions  in  Illinois  aggregating  1,920,583  acres.  Since  then  there 
have  been  rejected  952,893  acres,  leaving  to  be  adjusted  967,690 
acres. 

This  includes  both  cash  and  land  indemnity,  and  doubtless  will 
be  cut  down  at  least  one-half  if  not  moie. 

There  are  fifteen  swamp  land  states  in  the  Union.  The  claims 
of  Illinois,  Iowa,  Arkansas,  Florida,  Louisiana  and  Michigan  are 
the  largest  in  amount.  The  unadjusted  claims  of  Illinois  and  Iowa 
are  the  largest  of  these  six  states.  We  have  endeavored  to  do 
everything  that  could  be  done  for  years  past  in  having  these 
claims  adjusted.  We  have  been  in  Washington  most  of  the  time 
when  Congress  has  been  in  session.  Have  spent  money,  and  labored 
day  and  night  towards  this  end.  We  are  yet  hopeful  and  shall 
continue  the  work  so  long  as  there  is  a  prospect  of  success. 

For  status  of  the  fifteen  swamp  land  states  as  shown  by  the 
report  of  the  Commissioner  of  the  General  Land  Office  of  1894, 
see  exhibit  “A.” 

For  status  of  each  county  in  Illinois  as  to  cash  and  indemnity 
due  at  this  date,  see  exhibit  “B.” 

In  every  attempt  to  have  an  account  stated  for  each  one  of  the 
forty  counties  in  the  State  where  the  proof  has  been  on  file  from 
two  to  three  years,  we  have  referred  to  the  rules  and  regulations 
of  September  19,  1891,  which,  strictly  construed,  will  not  permit 
the  settlement  of  any  cash  indemnity  account  until  after  the  claims 
of  the  lands  in  place  have  been  adjusted.  For  copy  of  these  rules 
and  regulations  see  exhibit  “C.” 

We  have  heretofore  stated  that  no  special  agent  has  been  sent 
to  Illinois  by  the  General  Land  Office.  The  counties  of  Hender¬ 
son,  Lake,  LaSalle  and  Livingston  only  remain  to  be  examined  by 
the  special  agent,  and  we  are  ready  to  act  in  concert  with  him 
whenever  he  may  be  sent  to  the  State. 

All  my  former  reports  will  show  that  the  State  of  Illinois  has 
continued  to  claim  indemnity  on  the  odd  sections  of  swamp  land 
inside  the  six-mile  or  railroad  limits.  During  the  sessions  of  the 
Fifty-third  Congress,  bills  were  introduced  in  both  the  House  and 
Senate  praying  for  relief  on  this  score.  For  copies  of  both  House 
and  Senate  bills  and  report  of  Committee  on  Public  Lands  on 
same,  see  exhibit  “D.” 

For  copy  of  bill  which  we  shall  press  to  the  attention  of  Con¬ 
gress  at  the  next  session,  see  exhibit  “E.”  The  provisions  of  this 
bill  meet  the  wants  of:  Illinois  in  every  respect.  The  provisions 
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of  this  bill  we  hope  will  meet  the  approval  of  the  Illinois  legis¬ 
lature,  and  we  have  asked  them  to  memorialize  Congress  to  that 
effect. 


LAKES  AND  ISLANDS. 

The  State  has  continued  to  assert  her  claim,  under  the  grant  of 
September  28,  1850,  to  the  marshy  and  overflowed  lands  covered 
by  water  non-navigable  and  to  the  islands  that  might  fall 
within  the  smallest  legal  sub-division  where  over  one  half  the 
same  was  not  dry  land,  susceptible  of  cultivation  in  the  staple 
crops  of  the  country. 

In  my  last  report,  page  nine,  I  referred  at  length  to  this  sub¬ 
ject,  in  which  I  gave  a  copy  of  my  protest  to  the  sale  of  Coon 
Island  in  Pistakee  Lake,  situated  in  section  17,  town  45,  north 
range  7,  east  of  third  P.  M.,  in  McHenry  counfy.  I  had  also  ob¬ 
jected  to  the  sale  of  Fox  Island,  Crab  Apple  Island,  Riverside 
Island  and  Watt’s  Island. 

The  protest  was  forwarded  to  the  Secretary  of  the  Interior,  who 
on  March  15,  1892,  revoked  his  letter  of  May  7,  1891,  directing 
the  survey  and  sale  of  Coon  Island,  in  the  following  decision  : 


Department  of  the  Interior, 

Washington,  D.  C.,  March  15,  1892. 

The  Commissioner  of  the  General  Land  Office: 

Sir: — I  am  in  receipt  ,by  reference  of  your  letter  of  January  19,  1892, 
of  the  protest  of  Isaac  R.  Hitt,  Swamp  Land  Agent  of  the  State  of  Illi¬ 
nois,  against  the  sale  of  Coon  Island,  situated  in  Lake  Pistakee,  in  Sec. 
17,  T.  45  N.,  R.  9  E.,  of  the  third  principal  meridian,  in  said  State. 

On  April  22,  1891,  you  transmitted  the  application  of  Samuel  Render 
son,  of  Chicago,  Illinois,  for  the  survey  of  said  island,  and  recommended 
that  it  be  granted,  and  on  May  7,  1891,  I  concurred  in  your  recommenda¬ 
tion,  but  directed  that,  when  the  survey  was  made,  the  land  should  be 
disposed  of  under  the  provisions  of  section  2,455  of  the  Revised  Statutes, 
authorizing  the  commissioner  to  offer  for  sale  to  the  highest  bidder  with¬ 
out  the  formality  and  expense  of  a  proclamation  by  the  President,  iso¬ 
lated  or  disconnected  tracts  or  parcels  of  unoffered  land,  at  public  sale, 
upon  giving  thirty  days’  notice  thereof. 

In  pursuance  of  my  approval,  notice  was  duly  published  fixing  January 
25,  1892,  for  the  sale  of  said  island.  On  the  day  fixed  for  the  sale,  I 
directed  you  to  suspend  the  offering  for  thirty  days,  to  enable  the  depart¬ 
ment  to  pass  upon  the  questions  presented  in  the  protest  of  Mr.  Hitt, 
acting  agent  for  the  county  of  McHenry,  in  said  State. 

Said  township  (45  N.,  R.  9  E.,  Illinois,)  was  first  surveyed  in  1839,  and 
the  survey  was  approved  April  18,  1840. 

Lake  Pistakee  is  irregular  in  shape,  and  is  about  ten  miles  long  north 
and  south,  and  has  a  general  average  of  about  two  miles  in  breadth.  It 
extends  nearly  the  whole  distance  from  the  southern  part  of  T.  45  N.,  R. 
9  E.,  to  the  northern  part  of  T.  46  N.,  R.  9  E.  Fox  river  flows  into  and 
through  the  lake.  It  was  meandered  by  the  original  survey,  and  covers 
about  10,487  acres,  including  the  islands  within  the  meandered  lines. 

Fox  Island,  having  an  area  of  16.21  acres,  was  the  only  island  within 
the  meandered  lines  of  the  lake  which  was  surveyed  in  1839. 

Subsequently,  the  following  named  islands  within  the  lake  bed  were 
surveyed: 

Crab  Apple  Island,  having  an  area  of  23.94  acres,  survey  approved  Feb¬ 
ruary  18,  1870. 
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River  Side  Island,  area  4.95  acres,  survey  approved  April  26,  1890. 

Watt’s  Island;  area  17.75  acres,  survey  approved  February  13,  1891. 

Coon  Island,  part  No.  1,  having  an  area  of  7.92,  and  part  No.  2  an  area 
of  1.61  acres,  survey  made  in  pursuance  of  my  letter  of  May  7,  1891, 
approved  October  31,  1891. 

It  appears  that  sub-divisional  lines  were  extended  over  that  part  of  the 
lake  situated  in  T.  46  N.,  R.  9  E.,  in  December,  1875,  and  this  survey 
was  approved  March  23.  1876. 

By  the  original  survey  the  surveyor  reported  the  lake  “navigable,”  but, 
subsequently  to  the  running  of  the  sub-divisional  lines  in  T.  46,  a  large 
part  of  the  lake  bed  in  that  township  was  taken  under  the  act  of  June  8, 
1872  (17  Stat.,  333),  granting  additional  homestead  rights. 

It  is  manifest  that  the  lake,  if  navigable  at  all,  was  only  navigable  in 
the  part  through  which  the  Fox  river  runs. 

By  the  original  survey,  that  part  of  the  lake  situated  in  T.  45  N.,  R. 
9  E.,  (including  islands),  covered  4,653.03  acres.  The  balance  of  the  town¬ 
ship  covered  18,404.22  acres. 

Prior  to  the  year  1849,  a  large  quantity  of  the  land  bordering  upon  the 
meandered  lake  in  township  45  had  been  patented  to  sundry  claimants. 

McHenry  county  protests  against  the  sale  of  Coon  Island,  claiming  the 
same  as  inuring  to  the  State  under  the  act  of  September  28,  1850  (9  Stat., 
519 — known  as  the  Swamp  Land  Act).  That  act  grants  to  the  several 
states  “the  whole  of  those  swamp  and  overflowed  lands,  made  unfit 
thereby  for  cultivation,  which  shall  remain  unsold  at  the  passage  of  the 
act.” 

The  present  inquiry  is,  whether  the  bed  of  this  unnavigable  lake  was 
not  sold  or  disposed  of  by  the  United  States  prior  to  the  act  of  1850 
{supra).  If  so,  this  department  has  no  jurisdiction  over  it,  and  therefore 
can  neither  order  the  sale  of  any  island  therein,  left  unsurveyd  in  1839, 
nor  certify  any  part  of  it  to  the  State  under  the  Swamp  Land  Act. 

As  above  seen,  much— perhaps  all — of  the  land  in  said  township  border¬ 
ing  on  the  lake  was  sold  prior  to  the  act  of  September  28,  1850. 

In  the  recent  cases  of  Hardin  v.  Jordin  140  U.  S.,  371,  and  Mitchell  v. 
Small ,  idem,  406,  it  was  held  “that  under  a  grant  of  lands  bounded  on  a 
lake  or  pond,  which  is  not  tide  water  and  is  not  navigable,  the  grantee 
takes  to  the  center  of  the  lake  or  pond,  ratably  with  other  riparian  pro¬ 
prietors  if  there  be  such;  and  that  the  projection  of  a  strip  or  tongue 
of  land  beyond  the  meandering  line  of  the  survey  is  entirely  consistent 
with  the  water  of  the  pond  or  lake  being  the  natural  boundary  of  the 
granted  land,  which  would  include  the  projection  if  necessary  to  reach 
the  boundary.” 

In  the  case  of  John  P.  IJoel  (13  L.  I).,  588),  referring  to  the  Hardin- 
Jordan  case,  supra ,  it  is  ^aid: 

“It  follows  from  said  decision  that  non-navigable  inland  lakes  and 
ponds  where  the  public  survey  shows  the  same  meandered,  and  the  fact 
appears  that  the  contiguous  lands  or  lots  have  been  disposed  of  by  the 
government,  that  the  land  covered  by  such  lakes  and  within  the  mean¬ 
dered  lines  does  not  belong  to  the  government,  but  to  the  adjoining  pro¬ 
prietors,  under  the  common  law’  right  of  riparian  ownership.  The  gov¬ 
ernment  has  no  jurisdiction  over  such  lands,  and  therefore  no  power  to 
dispose  of  them.” 

It  follows  from  the  above,  that  the  department  has  no  jurisdiction  of 
the  island  in  question. 

My  letter  of  may  7,  1891,  directing  the  survey  and  sale  of  the  same,  is 
hereby  recalled  and  revoked.  The  claim  of  McHenry  county,  Illinois, 
submitted  in  its  protest  against  the  sale  of  the  island,  is  also  denied. 

The  papers  are  herewith  returned. 

Very  respectfully, 

George  Chandler, 

Acting  Secretary. 
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After  receiving  a  copy  of  this  decision  of  the  Honorable  Sec¬ 
retary  of  the  Interior,  my  attention  was  called  by  the  Honorable 
Commissioner  of  the  General  Land  Office  to  an  attempt  to  enter 
under  the  Homestead  law  lots  1  and  2,  section  1,  lot  1  and  N.E. 
\  of  N.  W.  \  section  12,  both  in  Town.  46  north,  9  east  3rd  P.M., 
situated  in  the  former  bed  of  Pistakee  Lake  in  Lake  county,  Illinois. 

I  protested  against  this  entry,  stating  that,  iu  my  judgment,  this 
land  passed  to  the  State  under  the  Swamp  land  grant.  That  if 
it  did  not,  then  it  passed  to  the  State  under  the  Enabling  Act 
which  admitted  Illinois  into  the  Union  of  States,  in  which  case,  it 
would  belong  to  the  abutters  and  would  attach  to  the  original 
entry  of  the  abutter  as  from  the  date  of  that  entry. 

I  had  already  advised  the  authorities  of  Lake  county  that  the 
courts  of  the  country  would  so  hold,  and  understanding  that  the 
Board  of  Supervisors  of  Lake  county  desired  this  land  within  the 
meandered  lines  of  Pistakee  Lake,  to  go  to  and  belong  to  the 
abutters,  I  advised  them  some  years  before  to  give  a  quit-claim 
deed  to  the  abutters  at  the  rate  of  $1.25  per  acre.  That  this 
would  satisfy  the  claim  under  the  Indemnity  law  both  legally  and 
equitably,  and  doubtless  would  be  satisfactory  to  the  abutters. 

I  also  protested  against  the  attempts  to  enter  lot  3  in  NAY.  J, 
Sec.  34,  T.  45,  R.  9;  lot  9  in  N.W.  J,  Sec.  27,  T.  45,  R.  9;  lot  4 
in  N.W.  i  Sec.  11,  T.  45,  R.  9;  S.  fr.  i  S.W.  J,  Sec.  11,  T.  46, 
R.  9;  N.E.  fr.  of  S.E.  £,  Sec.  11,  T.  46,  R.  9;  N.W.  J,  Sec.  13,  T. 
46,  R.  9;  lot  1,  Sec.  2,  T.  46,  R.  9;  lots  1  and  2,  Sec.  3,  T.  46,  R.  9. 

On  March  4.  1878,  I  tiled  a  list  of  3  212  acres  of  swamp  land 
selections  in  Lake  county  lying  within  the  meandered  line  of 
Pistakee  Lake  and  divided  by  the  Wolcott  survey  made  in  Decem¬ 
ber,  1875.  I  asked  that  this  list  be  certified  and  patented  to  the 
State  as  swamp  land  under  the  act  of  September  28,  1850.  On 
the  13th  of  January,  1894,  the  Commissioner  of  the  General  Land 
Office  decided  adversely  to  the  State,  citing  the  case  of  Hardin  v. 
Jordan,  140  U.  S.  Reports,  371,  and  case  of  Mitchell  v.  Small,  Id., 
page  406.  As  we  conceived  that  the  principles  laid  down  in  these 
two  cases  were  not  applicable  to  the  case  at  bar,  we  filed  an  ap¬ 
peal  and  an  argument  on  tbe  15th  of  March,  1894.  This  case 
is  now  pending  before  the  Honorable  Secretary  of  the  Interior; 
see  exhibit  “G”.  For  copy  of  appeal  and  brief,  see  exhibit  “G”. 
On  the  25th  of  April,  1894,  I  sent  a  copy  of  the  appeal  and  brief 
to  the  Honorable  Board  of  Supervisors  of  Lake  county. 

COOK  COUNTY. 

On  June  9,  1893,  the  General  Land  Office  held  for  rejection  cer¬ 
tain  indemnity  selections  for  Cook  county.  August  4,  1893,  I  ap¬ 
pealed  from  said  decision,  which  on  December  27,  1894,  was  re¬ 
versed  by  the  Honorable  Secretary  of  the  Interior.  Seeexhibit  “H”. 

LAND  WARRANT  SELECTIONS  OF  SWAMT  LANDS. 

The  land  warrant  selections  of  swamp  lands,  which  would  proba¬ 
bly  be  approved  to  the  amount  of  300,000  acres,  would,  under  the 
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pending  bill  in  congress,  yield  about  $300,000  in  money,  and  would 
be  distributed  to  81  counties  in  the  State. 

The  selections  have  been  made  and  final  proof  filed  on  most  of 
them,  and  preliminary  proof  in  all  of  them. 

SIX-MILE  LIMIT. 

It  is  estimated  that  about  100,000  acres  of  swamp  land  fall 
within  the  odd  sections  inside  the  six-mile  limits.  This  would 
yield  the  State  at  least  $100,000,  under  the  pending  bill,  and 
would  be  distributed  to  all  the  counties  on  the  line  of  the  Illinois 
Central  railroad.  The  passage  of  this  bill  would  not  affect  the 
title  under  the  original  entry,  nor  does  it  ask  indemnity  for  any 
swamp  lands  which  passed  to  the  Illinois  Central  railroad  under 
the  railroad  grant. 

For  decisions  relative  to  the  adjustment  of  swamp  land  claims, 
see  exhibit  “F”. 


.  DRAINAGE. 

During  the  last  two  years,  the  work  of  drainage  by  open  ditches 
and  deepening  outlets  has  been  pursued  with  vigor.  The  counties 
of  Champaign,  Cook,  AY  ill,  Ford,  Vermilion,  Livingston,  McLean, 
Mason,  Logan,  Piatt,  Iroquois,  Douglas,  Tazewell,  DeKalb,  Bureau 
and  Lee  have  all  expended  large  sums  of  money  in  open  ditches, 
some  of  which  are  wide  and  deep  enough  to  float  a  canal  boat. 

The  flat  lands  have  been  tiled  into  these  open  ditches  to  an  ex¬ 
tent  which  places  the  State  of  Illinois  the  first  among  all  the 
states  in  the  matter  of  drainage.  YYe  quote  from  the  valuable 
report  of  the  Illinois  State  Board  of  Agriculture  for  August  1,  1894: 

DRAIN  TILE. 

“During  the  year  1893,  26  984,814  feet  of  drain  tile  were  laid  in  this 
State.  Of  this  amount  18,309,884  feet  were  laid  in  northern  Illinois, 
8,606,689  feet  in  central  Illinois,  and  68,241  feet  in  southern  Illinois. 

“In  the  northern  division  of  the  State,  there  is  an  average  of  28  feet  of 
tile  to  each  acre  of  cultivated  land,  in  central  Illinois  29  feet,  and  in 
southern  Illinois  only  1  foot. 

“Douglas  county  has  the  largest  number  of  feet  per  acre,  83,  but  Liv¬ 
ingston  is  a  close  second  with  78  feet.  • 

“In  many  counties  in  southern  Illinois  less  than  1  foot  per  acre  has 
been  laid.” 

As  a  result,  the  swamp  lands  have  become  our  most  productive 
lands,  the  health  of  the  people  in  this  vicinity  much  improved, 
the  public  roads  kept  in  good  repair,  and  the  value  of  the  swamp 
lands  increased  from  $1  to  $20  and  $30  per  acre. 

WAR  CLAIMS  UNDER  ACT  OF  JULY  27,  1861. 

I  desire  to  call  the  attention  of  the  legislature  to  the  unsettled 
account  between  the  State  and  the  United  States  under  the  act  of 
July  27,  1861.  The  last  credit  given  the  State  allowed  the  item 
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of  $1,532.92,  which  has  been  paid  into  the  State  treasury.  In  my 
last  report  attention  wras  called  to  the  fact  that  at  least  $14,000 
more  would  be  allowed  if  the  legislature  would  authorize  me  to 
expend  a  sufficient  time  and  money  to  obtain  the  necessary  vouch¬ 
ers  and  explanations  which  would  authorize  the  Third  Auditor  of 
the  Treasury  to  certify  to  the  correctness  of  the  charges.  On  page 
18  of  my  last  report  will  be  found  a  statement  which  will  explain 
the  situation,  and  which  I  will  repeat  here: 

“The  account  with  this  State  has  not  been  closed  by  the  Third  Audi¬ 
tor,  upon  my  representing  to  him  that  the  State  legislature  would  doubt¬ 
less  furnish  me  the  means  and  authorize  me  to  obtain  the  necessary  evi¬ 
dence.  The  State’s  claim,  as  on  file  at  the  Third  Auditor’s  office,  is  for 


$528,969.03.  This  is  made  up  as  follows: 

Interest  paid  by  the  State .  .  . 

$•’00,000  03 
232,605  00 
95, 857  00 

Discount  on  war  bonds . 

Sundry  items . 

Total . 

$528,  969  03 

“This  amount  the  State  has  actually  paid  out,  over  and  above  what  it 
has  received,  and  the  Governor  authorized  me  by  letter  to  examine  these 
accounts  and  report  to  him  the  status,  provided  that  I  would  put  the 
State  to  no  expense  further  than  that  the  legislature  might  hereafter 
allow  for  services.  I  found,  in  the  Third  Auditor’s  office,  at  least  a  wagon 
load  of  papers  relating  to  these  claims,  and  after  going  over  them  and 
getting  up  a  balance  sheet  by  items,  I  found  some  $17,000  of  claims 
which,  in  my  judgment,  ought  to  be  allowed  and  paid,  on  furnishing  the 
Third  Auditor  with  explanation  and  affidavits  touching  the  facts  in  the 
case.  Some  $20,000  could  be  collected,  with  a  small  expense  in  furnish¬ 
ing  vouchers  or  affidavits  of  their  loss  by  parties  knowing  to  the  facts  in 
connection  with  the  explanations.  Many  of  the  witnesses  at  this  late 
day  are  dead,  so  that  it  will  not  be  possible  for  the  State  to  make  proofs 
in  every  case  of  expenditure,  as  required  by  the  rules  of  the  Treasury 
Department.” 

On  this  subject  I  addressed  a  letter  to  the  Hon.  Third  Auditor 
of  the  Treasury: 

Office  of  State  Agency, 

Chicago,  111.,  December  1,  1888. 

Hon.  Third  Auditor,  Washwytov,  D.  C.: 

Sir: — When  I  met  you  in  Washington,  in  June  last,  I  expressed  myself 
as  hopeful  of  finding  additional  evidence,  in  the  shape  of  vouchers,  re¬ 
ceipts  or  explanations,  which  would  remove  the  objections  and  authorize 
the  allowance  of  many  items  in  the  account  of  the  State  against  the 
United  States  remaining  unadjusted  under  the  act  of  Congress,  approved 
July  27,  1861.  Since  then,  after  consultation  with  the  Governor  of  the 
State,  it  was  thought  best  to  refer  the  whole  subject  to  the  legislature 
of  the  State,  which  would  convene  January,  1889.  In  the  meantime,  it 
was  the  desire  of  the  Governor,  that  in  reviewing  the  account  of  the 
State,  such  items  be  allowed  by  the  Treasury  Department  as  might  in 
equity  be  allowed  under  the  law  and  the  rules  of  the  department  as 
construed  at  the  present  time.  He  would  therefore  request  that  the 
items  showing  the  balances  claimed  by  the  State  as  due  on  the 


1st  to  4th  installments . 

$24,  688  10 
3,969  81 
496, 103  03 
4,033  09 

5th  installment . 

6th  installment . 

7th  installment . 

Total . 

$528,794  03 

be  re-examined  and  passed  upon,  and  the  result  furnished  me,  if  possible, 
within  ninety  days  from  this  date. 
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The  law  contemplates  that  the  charges  made  by  the  State  for  the  ex¬ 
penditure  of  money,  shall  be  passed  upon  by  the  Treasury  Department, 
and  the  account  adjusted  by  the  department.  It  has  already  been  ex¬ 
plained  as  to  some  120  items  of  charges  where  no  receipts  have  been  fur¬ 
nished  by  the  State,  that  the  State  Commissioners  at  the  time  who  passed 
upon  these  accounts  and  allowed  them,  did  so  without  any  question  and 
without  receipts  oftentimes  where  they  knew  of  their  own  knowledge,  or 
from  known  statements  of  claimants  or  witnesses,  that  the  accounts  were 
correct.  No  record  of  the  evidence  was  kept.  This  board  was  composed 
of  three  most  excellent  men  in  whom  the  people  of  the  State  had  entire 
confidence;  they  accepted  and  approved  these  accounts,  and  their  action 
was  always  supposed  to  be  final  and  conclusive.  We  submit  the  action  of 
the  board  of  army  auditors  is  in  every  sense  official,  and  should  be  so  re¬ 
garded  by  the  general  government.  Where  items  charged  for  were  clearly 
for  the  benefit  of  the  general  government  in  the  enrolling,  arming  and 
equipment  of  troops,  either  directly  or  indirectly,  we  submit  the  same 
should  be  allowed. 

It  remains  with  the  legislature  to  say  if  any  further  steps  are 
to  be  taken  towards  collecting  this  balance. 

So  far,  I  have  been  paid  nothing  for  my  services,  and  have 
expended,  while  making  these  investigations,  at  least  $400,  which 
amount,  I  hope,  the  legislature  will  repay  me,  and  if  it  wants  a 
continuance  of  the  investigation,  that  an  appropriation  of  $1,000, 
or  so  much  thereof  as  may  be  necessary,  will  be  appropriated  to 
defray  my  current  expenses  while  making  same.  I  will  give  my 
service  in  this  matter  on  a  contingent  fee,  if  that  is  preferred  by 
the  legislature,  and  only  want  my  actual  expenses  provided  for. 
In  concluding  this  report,  I  desire  to  thank  the  Governor  and  both 
State  and  county  officials,  as  well  as  our  members  of  both  houses 
of  Congress,  for  the  uniform  courtesies  and  efficient  assistance 
extended  to  me. 

Isaac  E.  Hitt, 

State  Agent. 
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Exhibit  A. 

Table  showing  cash  indemnity  paid  and  cases  certified,  under  &. 
and  O.  Grant ,  and  indemnity  land  pat.  and  cash ,  and  indem¬ 
nity  lands  remaining  unadjusted. 


States. 

Cash  indemnity 
paid. 

Land  indem¬ 
nity  certified. 

indemnity  land 
patented. 

Cash  and  land 
indem.  remains 
unadjusted. 

Alabama . . 

Arkansas .  . 

$18,505  44 

$20,009  36 

$19,795  16 

$47,315  17 

Florida . 

97,045  83 
492,023  17 
39,080  91 
544,173  07 
49,371  07 
15,922  04 
17,786  56 
196,241  03 
29,027  76 
185,278  91 

44,740  37 
101,984  90 
8,434  89 
341,632  97 
29,214  25 
24,599  43 
47,888  73 
81,497  43 

68,950  97 
2, 309  07 
4,880  20 
321,605  23 
24,368  06 
18,983  93 
47,846  88 
79,376  69 

Illinois . 

Indiana . 

967,690  03 

Iowa . 

Louisiana . 

Michigan . 

Mississippi . , .. 

Missouri . 

Ohio . 

816,278  46 
36, 059  01 
4, 948  83 
113,031  39 
8,539  51 
21,912  52 

Wisconsin . 

106,042  08 

105,047  99 

Total . 

$1,605,455  59 

$856,044  56 

$693,164  18 

$2,015,722  92 

States. 

Total  selection. 

Total 

approval. 

Total 

cert,  or  pat. 

Total  rejected 
during  1893-94. 

Alabama . 

Arkansas . 

California . 

Florida . 

Illinois . 

Indiana . 

$531,355  60 
8,656,372  39 
1,883,555  90 
22,231,916  07 
3,981,784  10 
1,37^,727  70 
4,567,959  33 
11,214,996  32 
554,459  51 
7,298,159  28 
4,609,406  78 
3,  602, 963  30 
4,843,583  34 
117,931  28 
419,270  49 
4,569,712  12 

$414,310  31 
7,692,136  18 
1,774,406  92 
16,828,385  76 
1,493,718  25 
1, 265, 147  87 
934,509  16 
8,761,469  23 
283,040  31 
5,729,883  14 
3, 152, 749  62 
3,325,507  32 
4,495,970  11 
25,780  71 
320, 672  51 
3,349,132  99 

$409,190  62 
7,673,565  16 
1,531,851  85 
16,587,999  99 
1,453,332  38 
1,252,982  85 
863,342  26 
8,712,989  36 
273,  652  28 
5,650,557  96 
3,044,407  34 
3,259,222  75 
3,341,705  42 
25,760  71 
217,998  29 
3,242,780  17 

$15, 720  00 
522,272  16 
1, 920  00 
18,800  00 
952,893  40 

Iowa . 

Louisiana, 1849 . 

219,405  96 

“  1850 . 

Michigan . 

Minnesota . 

Mississippi . 

Missouri . 

Ohio . 

Oregon . 

Wisconsin . 

160, 120  00 
16,080  00 
39,855  27 
37,722  79 
16,042  33 

Total . 

$80,456,153  51 

$59,846,780  39 

$57,541,339  39 

$2,188,736  83 
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Exhibit  B. 

Claims  for  cash  and  land  indemnity ,  by  Counties ,  under  the  acts 
of  March  2,  1855,  and  March  3,  1857,  which  remained  unset¬ 
tled  on  June  30,  1891. 

[Note— Only  formal  claims  for  cash  and  land  indemnity  presented  by  State  agents  are  included, 
in  this  table.  Several  states  claim  cash  and  land  indemnity  to  considerable  amounts  on  swamp 
lands  heretofore  selected  as  swamp  lands  in  place,  which  lands  were  sold  by  the  United  States  after 
March  2,  1855,  and  before  March  3,  1857.] 


States  and  Counties. 


Illinois — 
Adams  .... 
Alexander . 

Bond . 

Bureau  .... 
Bureau  .... 

Cass  . 

Calhoun. . . 
Carroll  .... 
Champaign 
Christian.. 

Clark . 

Clark . 


Clay 

Clay 

Clay 


Clinton 

Coles.. 

Coles.. 


Cook . 

Crawford... 
Crawford. . . 
Cumberland 
Cumberland 

DeKalb . 

DeWitt . 

Douglas 
Douglas 
Douglas  . ... 
Douglas 
Douglas 


Edgar 
Effingham 
Fayette. . . 
Ford . 
Franklin  . 
Fulton  ... 
Gallatin... 

Greene  ... 
Greene  ... 


Grundy.... 
Hamilton.. 
Henderson 
Henry . 


Cash  and  Land  Indemnity. 


Date  of  Filing. 

Acres. 

Names  of  Agents. 

Nov. 

27,1886.... 

160.00 

W.  H.  Collins . 

April 

5, 1881 .... 

4,000.00 

I.  R.  Hitt . 

Sept. 

3,1883.... 

14.1883.. .. 

16.1883.. .. 

8,820  00 

I.  R.  Hitt . 

July 

Oct. 

1 

13,360.00 

r.  R.  Hitt . 

Mar. 

31,1884.... 

920.00 

[.  R.  Hitt . 

July 

9,1884.... 

1,640.00 

I.  R.  Hitt . 

Aug. 

5,1881.... 

2, 760.00 

I.  R.  Hitt . 

•June 

22,1883.... 

43,  960.00 

I.  R.  Hitt . 

Dec. 

15,1882.... 

8,040.00 

I.  R.  Hitt . 

Jan. 

7,1882.... 

14,360.00 

I.  R.  Hitt . 

Oct. 

2,1882.... 

10,620.00 

£.  R.  Hitt . 

24,980.00 

Oct. 

9,1883.... 

4,080.00 

I.  R.  Hitt . 

Nov. 

12,1883.... 

9,  620.00 

L.  R.  Hitt . 

April 

5,1886.... 

2, 040.00 

£.  R.  Hitt . 

15,740.00 

Feb. 

7,1884.... 

5,  220.00 

I.  R.  Hitt . 

Dec. 

18,1882.... 

5,160.00 

I.  R.  Hitt . 

Oct. 

10,1885.... 

160.00 

I.  R.  Hitt . 

5,320.00 

•Jan. 

1,1881.... 

880.00 

I.  R.  Hitt . 

May 

Oct. 

10,1882.... 

1,1882.... 

{ 

S 

20,540.00 

I.  R.  Hitt . 

Jan. 

June 

8,1883.... 
18, 1883.... 

1 

f 

22,940.00 

[.  R.  Hitt . 

Oct. 

16,1890.... 

7, 360.00 

I.  R  Hitt . 

July 

14,1883.... 

11,840.00 

I.  R.  Hitt . 

July 

29,1881.... 

3,600.00 

I.  R.  Hitt . 

Jan. 

27,1882.... 

17,100.00 

i.  R.  Hitt . 

May 

12,1882.. 

2,080.00 

i.  R.  Hitt . 

May 

16,1882.... 

17, 320.00 

1.  R.  Hitt . 

June 

2,1882.... 

1,240.00 

I.  R.  Hitt . 

41,340.00 

Oct. 

7,1885.... 

45,160.00 

I.  R.  Hitt . 

Sept. 

29,1882... 

33, 740. U0 

I.  R.  Hitt . 

Sept. 

7,1887.... 

1,219.00 

G.  P  Garner . 

Jan. 

25, 1881 .... 

56,566.00 

i.  R.  Hitt . 

Dec. 

16,1881.... 

10,280.00 

I.  R.  Hitt . 

May 

8, 1882.... 

740.00 

I.  R.  Hitt . 

Feb. 

23,1882.... 

840  00 

I.  R.  Hitt . 

Dec. 

19,1882.... 

3,360.00 

[.  R.  Hitt . 

Dec. 

19, 1885... 

3,340.00 

I.  R.  Hitt . 

6, 700.00 

Nov. 

14,1890.... 

10,640.00 

G.  P.  Garner . 

Feb. 

23,1885.... 

8,640.00 

I.  R.  Hitt . 

June 

25,1891.... 

2,000.00 

1.  R.  Hitt . 

Jan. 

12,1884.... 

9.600.00 

1.  R.  Hitt . 
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Exhibit  B — Continued. 


States  and  Counties. 


Iroquois. 

Iroquois. 

Iroquois. 

Iroquois. 


Jackson.. 
Jasper. . . 

Jefferson 

Jefferson 


Jersey. . . . 
Johnson. . 
Kankakee 

Lake . 

Lake . 

Lake . 


Lawrence 

Lawrence 


Lee . 

Livingston 

Livingston 

Livingston 


Logan  ... 
McHenry 

McLean  . 
McLean  . 


Macon 

Macon 


Macoupin 

Macoupin 


Marion 
Mason . 
Massac 

Menard 

Menard 


Monroe . 

Montgomery 

Montgomery 

Montgomery 

Montgomery 


Moultrie 

Ogle . 

Perry.... 

Piatt _ 

Pike . 


Cash  and  Land  Indemnity. 


Date  of  Filing. 

Acres. 

Names  of  Agents. 

May 

June 

Mar. 

July 

10,1882.... 

23.1882.. .. 

28.1883.. .. 

26.1883.. .. 

3,440.00 

8, 920.00 
4, 640.00 

I.  It.  Hitt . 

I.  R.  Hitt . 

I.  R.  Hitt . 

17,000.00 

I.  R.  Hitt . 

I.  R.  Hitt . 

i.  R.  Hitt . 

G.  P.  Garner . 

Dec. 

Jan. 

2,1882.... 

3,1882.... 

133.62 
5, 120.00 

Feb. 

Nov. 

19.1885.. .. 

11.1886.. .. 

8,440.00 

17,200.00 

Dec. 

Dec. 

July 

1,1883.... 

10,1881.... 

22,1881.... 

25,640.00 
262.36 
244.17 
10, 840.00 

I.  R.  Hitt . 

I.  R.  Hitt . 

I.  R.  Hitt . 

July 

J  une 
May 

11,1881.... 

19.1891.. .. 

13. 1891.. .. 

2,880.00 

5,800.00 

6,000.00 

I.  R.  Hitt . 

I.  R.  Hitt . 

G.  P.  Garner . 

14,  680  00 

Aug. 

June 

28.1879.. .. 

13. 1881.. .. 

7,600.00 

6,120.00 

[.  R.  Hitt . 

I.  R.  Hitt . 

Dec. 

27,1882.... 

13, 720.00 
12,  600.00 

1.  R.  Hitt . 

Sept. 

June 

July 

19.1883.. .. 
8,1885.... 

13. 1885.. .. 

86,240.00 

32,200.00 

31,000.00 

I.  R.  Hitt . 

I.  R.  Hitt . 

I.  R.  Hitt . 

June 

Mar. 

20,1881.... 

9,1885.... 

149,440.00 

44,760.00 

600.00 

I.  R.  Hitt . 

I.  R.  Hitt . 

Oct. 

Aug. 

16.1883.. .. 

16.1890.. .. 

18,040.00 

22,413.99 

I.  K.  Hitt . 

I.  R.  Hitt . 

40,453.99 

May 

Aug. 

11,1882.... 

17,1883.... 

4,640.00 

14,400.00 

I.  R.  Hitt . 

I.  R.  Hitt . 

19,040.00 

Jan. 

Sept. 

29.1883.. .. 

15.1888. . .. 

12, 080.00 
2,  600.00 

Rinaker  &  Rinaker . . . . 
Rinaker  &  Rinaker .... 

Sept. 

July 

June 

3,1883.... 

26,1881.... 

13,1881.... 

14,680.00 
2, 080.00 
13,360.00 
1,920.00 

[.  R.  Hitt . 

I.  R.  Hitt . 

I.  R.  nitt . 

Mar. 

Feb. 

13.1884.. .. 

10.1886.. .. 

1,640.00 

680.00 

1.  R  nitt . 

G.  I\  Garner . 

Jan. 

24,1883.... 

2,  320  00 
440.00 

1.  R.  Hitt . 

June 

Sept. 

Nov. 

Aug. 

25.1882.. .. 

21.1882.. .. 
29, 1892.... 

3,1883.... 

14,080.00 

5,280.00 

640.00 

I.  R.  Hitt . 

I.  R.  Hitt . 

I.  R.  Hitt . 

20,000.00 

Mar. 

June 

July 

Feb. 

Nov. 

4.1884.. .. 

3.1885.. .. 

20.1883.. .. 

23.1885.. .. 

11.1885.. .. 

15, 840.00 
7, 980.00 
2,360.00 
69,880.00 
148.44 

[.  R.  Hitt . 

1.  R.  Hitt . 

I.  R.  Hitt . 

I.  R.  Hitt . 

Swan  &  Binns . 
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Exhibit  B—  Concluded. 


States  and  Counties. 


Pulaski 

Pulaski 


Saline . 

Sangamon. 

Shelby . . 

Stark . 

Stephenson 
Tazewell  . . , 

Vermilion . 
Vermilion . 


Wabash 

Wabash 


Washington 


Wayne 

Wayne 


White 

Whiteside 

Whiteside 


Williamson . 

Woodford . . 

Total,  Illinois 


Cash  and  Land  Indemnity. 


Date  of  filing. 

Acres. 

July 

May 

8,1881.... 

31,1882.... 

200.00 

280.00 

480.00 

July 

Oct. 

Nov. 

July 

July 

Oct. 

28,1881.... 
9, 1883.... 

20.1883.. .. 

25. 1881 .. .. 

11.1884.. .. 

24.1883.. .. 

2,000.00 
9,480.00 
17, 200.00 
763.72 
3,360  00 
2,380.00 

July 

Dec. 

25. 1881 .. .. 

20.1881.. .. 

25,796.00 
24, 936.00 

50,732.00 

Mar. 

April 

14, 1882.... 
8,1882.... 

1,460.00 

1,200.00 

Dec. 

1,1883.... 

2,660.00 
13,  720.00 

Dec. 

Nov. 

18, 1882.... 
19,1884.... 

11,740.00 
13,  680.00 

Sept. 

18,1882.... 

25,420.00 

22,280.00 

Dec. 

Oct. 

16,1882.... 

9,1883.... 

5,560.00 

20,400.00 

Aug. 

July 

28.1883.. .. 

14.1883.. .. 

25,960.00 

4,240.00 

7,360.00 

1,119, 517.30 

Name  of  Agents. 


I.  R.  Hitt 
I.  R.  Hitt 


I.  R.  Hitt 
I.  R.  Hitt 
I.  R.  Hitt 
I.  R.  Hitt 
I.  R.  Hitt 
I.  R.  Hitt 

I.  R.  Hitt 
I.  R.  Hitt 


I.  R.  Hitt 
I.  R.  Hitt 


I.  R.  Hitt 

I.  R.  Hitt 
I.  R.  Hitt 


I.  R.  Hitt 

I.  R.  Hitt 
I.  R.  Hitt 


I.  R.  Hitt 
I.  R.  Hitt 


Exhibit  C. 

Buies  and  Regulations  adopted  by  the  Commissioner  of  the  Gen¬ 
eral  Land  Office,  with  the  approval  of  the  Secretary  of  the 
Interior,  relative  to  the  presentation  and  adjustment  of  claims 
under  the  Swamp  Land  Laws. 

Department  of  the  Interior, 
General  Land  Office, 
Washington,  1).  C.,  September  19,  1891. 

The  numerous  lists  of  swamp  land  selections  heretofore  presented  to 
this  office,  as  claims  for  lands  in  place  and  for  cash  and  land  indemnity, 
under  the  acts  of  March  2,  1849,  September  28,  1850,  and  March  12,  1860, 
relating  to  swamp  lands  in  place,  and  the  acts  of  March  2,  1855,  and 
March  3,  1857,  relating  to  cash  and  land  indemnity  in  lieu  of  swamp 
lands  sold  and  located  with  warrants  and  scrip,  and  the  continued  presen¬ 
tation  of  numerous  selection  lists  in  which  additional  claims  for  large 
quanties  of  land  situated  in  the  same  townships  or  counties  as  were  the 
previous  selections,  and  with  a  view  to  putting  a  term  to  the  work  of 
examining  such  selected  lands  in  the  field  by  special  agents  and  of  re¬ 
peatedly  adjusting  claims  in  this  office,  the  following  rules  and  regula¬ 
tions  are  prescribed  for  the  closing  and  adjustment  of  all  claims  under 
the  swamp  land  laws: 
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1.  Preference  in  the  order  of  consideration  will  be  given  to  the  ad¬ 
justment  of  conflicts  between  homestead,  preemption,  and  cash  entries, 
and  warrant  locations  and  the  swamp  land  claims  of  the  states  over 
other  claims  arising  under  the  same  laws. 

2.  Claims  for  swamp  lands  in  place  will  be  taken  up  for  consideration 
in  preference  to  cash  or  other  indemnity  claims. 

3.  Cash  indemnity  claims  will  be  adjusted  in  the  third  order,  i.  e., 
after  cases  of  conflict  and  claims  for  lands  in  place. 

4.  Land  indemnity  claims  will  not  be  adjusted  when  there  are  no  pub¬ 
lic  lands  with  which  to  satisfy  such  claims  in  the  states  in  which  the 
warrants  or  the  scrip  were  located. 

5.  The  surveyors  general  when  constructing  and  approving  segrega¬ 
tion  maps  and  surveys,  or  approving  selection  lists  of  swamp  and  over¬ 
flowed  lands  must,  in  their  certificates,  find  and  recite,  affirmatively, 
facts  showing  that  the  principal  conditions  required  by  the  swamp  land 
act  to  establish  the  character  of  the  lands,  as  swamp  and  overflowed, 
existed  at  the  date  of  the  passage  of  the  granting  act.  All  evidence 
taken  by  surveyors  general  to  establish  the  character  of  the  land  must  be 
transmitted  with  the  maps  or  lists  approved.  This  office  will  not  ap¬ 
prove  maps  or  accept  lists  in  which  it  does  not  affirmatively  appear,  in 
the  surveyor  general’s  certificate,  that  the  lands  reported  as  swamp  and 
overflowed  were  in  reality  of  that  character  at  the  date  of  the  grant. 

6.  Before  final  action  is  taken  on  the  claim  of  a  State  for  swamp  lands 
in  place  or  cash  or  land  indemnity,  a  certificate  of  a  duly  authorized 
agent  of  the  State  reciting  that  the  lands  selected  in  each  and  every 
township  involved  in  the  selection  list  constituting  the  claim  represents 
the  full  and  final  claim  of  the  State  to  lands  under  the  swamp  land  acts 
in  the  said  townships,  and  that  the  State  waives  all  claims  or  rights, 
under  the  said  acts,  if  it  have  any,  to  all  other  lands  not  selected  in  the 
said  townships.  Such  a  certificate  will  be  accepted  as  evidence  that  the 
claim  of  the  state  to  swamp  lands  in  the  particular  townships  to  which 
it  applies  is  final  and  complete;  and  it  will  be  recorded  in  a  book  kept 
for  that  purpose,  and,  as  far  as  practicable,  all  such  completed  claims  will 
be  acted  upon  as  promptly  as  possible  and  in  the  order  of  their  comple¬ 
tion. 

7.  In  the  case  of  cash  and  land  indemnity  claims  now  pending  or 
which  may  hereafter  be  presented  for  the  benefit  of  counties,  a  certifi¬ 
cate  of  a  duly  authorized  agent  of  the  county  of  the  character  and  effect 
of  that  provided  for  in  the  6th  section  of  these  instructions,  relating  to 
claims  of  states,  will  be  required  of  county  agents,  covering  the  entire 
area  of  the  county. 

8.  Waivers  must  be  unconditional,  and  a  copy  of  the  authority  from 
the  state  legislature  or  from  the  county  authorities  to  act  for  the  state 
or  the  county,  and  to  make  certificates  of  waiver  must  be  filed  in  this 
office  by  the  state  arid  county  agents. 

Trios.  If.  Carter, 

Commissioner. 

Approved:  John  W.  Noble, 

Secretary. 
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53d  CONGRESS,  1st  Session. 


Exhibit  D. 


H.  R.  118. 

IN  THE  HOUSE  OF  REPRESENTATIVES 

September  6,  1893. 

Referred  to  the  Committee  on  the  Public  Lands  and  ordered  to  be  printed. 


Mr.  McRae  introduced  the  following  bill  : 

A  BILL 

To  finally  adjust  the  swamp-land  grants,  and  for  other  purposes. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the  United  States 
of  America  in  Congress  assembled ,  That  the  proper  officers  of  the  Depart¬ 
ment  of  the  Interior  and  of  the  Treasury  shall  finally  adjust  and  settle 
the  claims  of  any  state  against  the  United  States  for  all  lands  which 
have  been  sold  or  located  by  warrant  or  scrip  that  were  included  in  any 
grant  of  swamp  and  overflowed  lands,  and  in  such  settlement  and  adjust¬ 
ment,  such  state  shall,  upon  filing  proper  relinquishment  and  waiver  to 
the  land  in  place,  in  the  manner  to  be  prescribed  by  the  Secretary  of 
the  Interior,  be  allowed,  credited  and  paid  the  purchase  money  to  the 
amount  of  one  dollar  and  twenty-five  cents  per  acre  for  all  of  such  lands 
situated  therein  as  have  been  erroneously  sold,  and  indemnity  in  cash  for 
all  those  erroneously  located  by  warrant  or  scrip  therein,  the  amount  of 
indemnity  to  be  limited  to  the  price  at  which  the  lands  were  held  at  the 
date  of  location,  but  not  to  exceed  one  dollar  and  twenty-five  cents  per 
acre  :  Provided ,  That  all  claims  for  land  or  indemnity  under  any  of  the 
swamp-land  laws  or  under  this  act  shall  be  forever  barred  for  lands  now 
surveyed,  unless  presented  to  the  Secretary  of  the  Interior  within  one 
year  from  the  passage  of  this  act,  and  for  lands  unsurveyed,  unless  pre¬ 
sented  within  one  year  after  the  filing  in  the  proper  local  land  office  of 
a  copy  of  the  officially  approved  township  plat  of  the  survey  of  the  town¬ 
ship  in  which  said  lands  may  be  situated. 

Sec.  2.  That  in  those  states  which  elected  to  make  the  field  notes  of 
the  United  States  Government  survey  the  basis  for  determining  what 
lands  passed  to  them  under  the  swamp  grant,  together  with  the  State  of 
California,  the  State  will  not  be  permitted  to  offer  any  other  evidence 
in  support  of  any  claim  to  any  tract  of  land  as  swamp,  but  said  field 
notes  shall  be  final  in  determining  the  character  of  the  land;  and  in 
those  states  where  evidence  is  to  be  taken  as  to  the  character  of  the 
land,  the  Commissioner  of  the  General  Land  Office  shall  notify  the  Gov¬ 
ernor  of  the  State  of  the  amount  of  estimated  cost  of  the  investigation 
into  the  character  of  any  tract  or  tracts  of  land  claimed  by  the  State  as 
swamp,  and  request  that  said  amount  be  deposited  in  the  Treasury  of 
the  United  States,  and  after  said  investigation  is  concluded,  if  the  claim 
of  the  State  is  allowed,  said  sum  shall  be  returned  to  the  State;  but  if 
the  claim  of  the  State  is  rejected,  the  balance  only,  if  any,  above  the 
cost  of  the  investigation  shall  be  returned,  and  it  shall  be  the  duty  of 
the  Secretary  of  the  Treasury  to  return  said  money  upon  an  account 
rendered  by  the  Commissioner  of  the  General  Land  Office,  approved  by 
the  Secretary  of  the  Interior;  and  if  any  State  shall  neglect  or  refuse  for 
a  period  of  ninety  days  after  notice  to  deposit  said  sum,  the  claim  of  the 
State  to  the  tract  or  tracts  of  land  in  question  shall  be  considered  as 
abandoned  and  forever  barred  without  further  investigation  ;  Provided , 
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'that  the  Secretary  of  the  Interior  shall  have  the  power  to  determine 
what  shall  be  satisfactory  find  sufficient  evidence  as  to  the  character  of 
the  land  at  the  date  of  the  swamp  grant :  Provided .  further ,  that  any 
agent  or  inspector  appointed  by  the  Department  of  the  Interior  to  inves¬ 
tigate  claims  under  this  or  prior  acts  shall  have  the  power  to  administer 
oaths  and  take  affidavits  of  witnesses,  both  on  behalf  of  the  State  and 
the  United  States,  and  any  witness  swearing  falsely  before  such  agent  or 
inspector  shall  be  deemed  guilty  of  perjury,  and  shall,  on  conviction,  be 
punished  as  now  prescribed  by  law  :  Provided,  further,  that  nothing  in 
this  act  shall  deprive  the  Government  of  the  right  to  investigate  the 
matter,  in  any  alleged  fraudulent  returns  of  government  surveys,  and  if 
land  is  falsely  returned  as  swamp,  the  claim  to  tlie'same  shall  be  rejected. 


53d  CONGRESS,  2d  Session. 


REPORT  No.  249. 


HOUSE  OF  REPRESENTATIVES. 


ADJUSTMENT  OF  THE  SWAMP-LAND  GRANT. 

January  8,  1894. — Committed  to  the  Committee  of  the  Whole  House 
-on  the  state  of  the  Union  and  ordered  to  be  printed. 

Mr.  McRae,  from  the  Committee  on  the  Public  Lands,  submitted  the 

following 


Report: 


[To  accompany  H.  R.  118.] 


The  Committee  on  the  Public  Lands,  to  whom  was  referred  the  bill 
H.  R.  118)  “To  finally  adjust  the  swamp-land  grant,  and  for  other  pur¬ 
poses,”  have  had  the  same  under  consideration  and  report  it  back  with 
the  recommendation  that  it  pass,  with  the  following  amendments,  viz.: 

Strike  out  the  words  “to  the  amount  of”  and  insert  the  words  “actu¬ 
ally  received  by  the  United  States  therefor  and  not  more,  and  in  no  case 
to  exceed.” 


Add  the  following  proviso  to  section  1: 

Provided,  further,  that  under  no  circumstances  shall  more  than  one  mil¬ 
lion  dollars  be  paid  under  the  provisions  of  this  act  for  lands  sold  or 
located  by  warrant  or  scrip  since  March  third,  eighteen  hundred  and  fifty- 
seven,  and  no  money  shall  be  paid  to  any  state  until  the  claim  of  each 
State,  under  the  swamp-land  grant  and  under  this  act,  has  been  adjusted, 
so  far  as  the  surveyed  land  in  each  state  will  permit  of  such  adjustment, 
and  should  the  claims  of  the  various  states  amount  to  more  than  the 
said  one  million  dollars,  the  claims  shall  be  settled  by  the  payment  of  said 
sum  pro  rata  among  the  states  according  to  the  number  of  acres  each 
state  is  found  to  be  entitled  to  under  said  adjustment. 

Insert  after  the  word  “land.”  in  line  7  of  section  2,  the  words  “as  to 
the  state.” 

Insert  after  the  word  “fraudulent,”  in  line  37  of  section  2,  the  words 
“or  erroneous.” 


Insert  after  the  word 
erroneously.” 


“falsely,”  in  line  38  of  section  2, 


the  words  “or 


The  act  approved  March  2,  1849  (9  St  at.  L.,  352),  granted  to  the  State 
of  Louisiana  the  whole  of  the  swamp  and  overllowed  lands  in  said  state 
found  unfit  for  cultivation,  with  the  exception  of  those  tracts  fronting 
on  rivers,  creeks,  bayous,  etc.,  surveyed  into  lots  or  tracts  under  t lie  acts 
of  March  31,  1811.  and  May  24,  1824. 


-2  s.  l. 


IS 


The  act  of  September  28,  1850  (9  Stat.  L..  519),  granted  to  the  public- 
land  states  then  in  the  Union  the  whole  of  the  swamp  and  overflowed 
lands  remaining  unsold  within  their  limits  made  unfit  thereby  for  cul¬ 
tivation,  and  the  Secretary  of  the  Interior  was,  by  the  second  section  of 
said  act,  plainly  directed  to  make  out  accurate  lists  and  plats  of  the 
swamp  lands  and  transmit  the  same  to  the  governors  of  the  states  inter¬ 
ested.  He  failed  to  make  such  selection  and  segregation  of  the  lands 
granted.  This  failure  or  neglect  has  been  the  source  of  a  great  deal  of 
controversey  between  the  states  and  the  Interior  Department,  and  also 
of  much  vexatious  and  expensive  litigation  between  those  claiming  under 
the  grant  and  those  adverse  to  it. 

The  act  approved  March  12.  1860  (12  Stat.  L..  3),  extended  the  grant  to 
the  states  of  Minnesota  and  Oregon.  The  act  approved  July  23,  1866 
(14  Stat.  L.,  218),  granted  the  same  character  of  lands  within  her  limits 
to  the  state  of  California.  These  grants  passed  the  title  to  the  whole 
of  the  swamp  and  overflowed  lands  made  thereby  unfit  for  cultivation 
and  unsold  at  the  time  to  the  states.  They  were  unconditional  grants 
in  prcesenii,  and  conveyed  to  the  respective  states  all  such  lands.  They 
have  been  the  subject  of  consideration  and  construction  of  various  courts,, 
both  state  and  national.  The  scope  and  tenor  of  the  decisions  will 
clearly  appear  from  the  decision  of  the  Supreme  Court  of  the  United 
States  in  the  case  of  Wright  v.  Roseberry  (121  U.  S.,  488). 

While  the  act  did  not  by  legal  subdivisions  describe  the  land  so  that 
it  could  be  located,  the  third  section  fixed  a  criterion  by  which  it  could 
be  easily  ascertained  and  found,  to- wit:  “All  legal  subdivisions,  the 
greater  part  of  which  is  (September  28.  1850)  wet  and  unfit  for  culti¬ 
vation.”  To  all  such  lands  the  title  passed  as  of  the  date  of  the  grant. 

The  failure  of  the  Secretary  of  the  Interior  to  make  the  lists  and 
plats,  and  his  action  in  allowing  the  local  land  officers  to  continue  to 
dispose  of  the  lands  granted,  became  such  a  grievance  that  Congress 
passed  two  remedial  acts.  The  first  of  these  was  approved  March  2,  1855 
(10  Stat.,  634),  and  granted  relief  to  the  purchasers  and  locators  of  swamp 
and  overflowed  lands  by  giving  the  states  the  purchase  money  for  all 
such  lands  theretofore  sold,  and  allowing  dry  lands  of  like  quantity  for 
such  as  had  been  located  by  warrants  or  scrip. 

The  other  was  the  act  of  March  3,  1857  (11  Stat.,  251),  which  declared 
that  the  selections  or  swamp  and  overflowed  lands  granted  to  the  states, 
theretofore  made  and  reported  to  the  General  Land  Office,  so  far  as  the 
same  remained  vacant  and  unappropriated  and  not  interfered  with  by 
actual  settlement  under  existing  laws  of  the  United  States,  were  con¬ 
firmed  and  approved  for  patent,  and  it  in  express  terms  extended  and 
continued  in  force  until  that  time  the  provisions  of  the  act  of  March  2r 
1855. 

The  first  section  of  the  bill  provides  that  the  swamp  land  states  shall 
be  credited  with  all  the  money  the  Government  has  erroneously  received 
from  the  sale  of  all  swamp  lands  within  their  respective  limits  at  not 
exceeding  the  sum  of  $1.25  per  acre,  and  where  swamp  lands  have  been 
erroneously  located  with  warrants  or  scrip  the  state  shall  be  credited 
with  the  price  at  which  the  land  was  held  at  the  date  of  location,  such 
price,  however,  not  exceeding  $1.25  per  acre. 

The  proviso  in  said  section  (1)  requires  that  all  claims  for  idemnity 
shall  be  filed  under  the  same  within  one  year  from  the  date  of  the  act,, 
or  within  one  year  after  the  survey  and  the  date  of  filing  plat  in  the 
local  land  office  of  the  township  in  which  the  land  is  situated. 

The  proviso  suggested  by  the  Interior  Department  to  section  1  limits 
the  amount  of  money  to  be  paid  for  lands  sold  or  located  by  warrants  or 
scrip  since  March  3,  1857.  to  the  sum  of  $1,000,000.  As  there  has  only 
been  paid  as  cash  indemnity  under  the  acts  of  March  2,  1855,  and  March 
3,  1857.  the  sum  of  $1,581,852.10,  it  would  appear  that  this  limit  will  be 
more  than  enough  to  satisfy  all  the  just  and  legal  claims  that  may  be 
allowed  under  this  bill  for  lands  sold  or  located  since  that  time. 
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The  second  section  makes  tlie  field  notes  t-lie  final  basis  for  the  adjust¬ 
ment  of  all  claims  in  those  states  that  have  elected  to  make  their  settle¬ 
ments  onj  that  basis:  and  in  those  states  where  proof  is  made  of  the 
character  of  the  land,  the  governor  of  the  state  shall  be  notified  of  the 
probable  cost  of  the  examination  and  request  that  the  sum  named  be  de¬ 
posited  in  the  United  States  treasury. 

After  the  investigation  has  been  made,  if  the  claim  is  allowed,  the 
amount  deposited  shall  be  returned  to  the  state,  but  if  disallowed,  the 
balance  only,  if  any,  above  the  cost  of  examination  will  be  returned,  and 
in  case  no  deposit  is  made,  after  ninety  days  from  the  date  of  the  notice 
to  the  governor,  then  the  claim  of  the  state  shall  be  forever  barred 
without  further  investigation. 


The  Secretary  of  the  Interior  is  made  the  judge  of  the  character  of 
the  proof  furnished  by  the  state,  by  the  proviso,  and  by  further  proviso, 
the  agent  of  the  government  is  empowered  to  administer  oaths,  take 
affidavits  of  witnesses  on  the  part  of  the  State  and  the  government,  and 
those  swearing  falsely  shall  be  punished  for  perjury  as  now  provided  by 
law,  and  it  is  further  provided  that  the  government  shall  have  the  power 
to  investigate  fraudulent  or  erroneous  surveys  and  reject  swamp  claims 
based  on  such  fraudulent  or  erroneous  surveys. 

The  object  of  this  bill  is,  as  its  title  states,  ‘*to  finally  adjust  the 
swamp-land  grants/’  and  not  to  extend  or  enlarge  them.  It  provides  for 
the  paying  over  to  the  swamp-land  states  the  money  the  government  lias 
received  for  swamp  land  erroneously  sold,  but  not  to  exceed  $1.25  per 
acre.  It  further  proposes  to  pay  to  the  states  for  the  lands  located  with 
scrip  and  warrants,  the  amount  to  be  limited  to  the  price  at  which  the 
lands  were  held  at  the  date  of  location,  but  not  to  exceed  $1.25  per  acre. 

The  bill  gives  the  government  the  following  authority  by  which  to 
settle  the  grants: 

(1)  All  claims  for  indemnity  must  be  filed  within  one  year  from  the 
date  of  the  act,  or  within  one  year  after  the  filing  of  the  approved  plat 
of  survey  of  the  township  in  which  the  lands  are  claimed. 

(2)  The  state  must  provide  the  money  with  which  to  meet  the  costs 
of  the  examination  of  any  claims  she  may  present:  if  the  claim  is  valid, 
the  money  will  be  refunded,  but  if  invalid  the  state  loses  the  same. 

(3)  If  at  the  expiration  of  the  time  allowed  for  depositing  the  money 
(ninety  days'  the  state  has  failed  to  do  so.  the  claim  is  forever  barred. 

(4)  The  agents  and  inspectors  of  the  government  will  have  power  to 
administer  oaths  and  take  affidavits  on  the  part  of  the  state  and  the 

government. 


(5)  False  swearing  in  such  cases  is  declared  to  be  perjury,  and  on  con¬ 
viction  the  party  will  be  punished  as  nowr  provided  by  law’. 

The  bill,  if  it  should  become  a  law,  would  place  in  the  hands  of  the 
government  the  authority  to  close  up  the  swamp-land  grants  within  a 
reasonably  short  time.  The  claims  must  all  be  filed  within  a  specified 
time,  and  the  clause  requiring  the  state  to  pay  the  costs  of  examination, 
with  the  loss  of  the  same  if  on  such  examination  they  are  found  to  be 
fraudulent,  will  operate  to  prevent  the  presentation  of  any  such  claims. 
The  power  to  administer  oaths  and  punish  those  committing  perjury  will 
also  prove  a  great  help  in  preventing  the  making  of  fraudulent  proofs. 

The  department  has  for  many  years  wanted  and  , asked  for  additional 
legislation  to  enable  it  to  effectually  close  up  the  swamp-land  grants,  and 
from  time  to  time  recommendations  have  been  made  in  the  annual  re¬ 
ports  from  this  office  urging  that  such  legislation  be  recommended  to 
Congress.  See  Annual  Reports  for  1863,  p.  10;  1866,  p.  •‘,.2:  1867,  p.  98; 
1*7<),  p.  184:  1880,  j).  43,  and  1891,  p.  61.) 

Several  bills  have  been  favorably  reported  on  from  the  Interior  De¬ 
partment  to  Congress,  providing  for  the  settlement  of  the  swamp-land 
grants.  The  most  recent  TI.  R.  10598,  Fifty-second  Congress  was  recom¬ 
mended  by  the  late  Secretary  Noble,  and  was  almost  entirely  prepared 

by  him. 
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This  bill,  therefore,  has  received  the  approval  of  the  Interior  Depart¬ 
ment  under  the  present  as  well  as  the  last  administration.  The  com¬ 
mittee  appends  to  this  report  the  Department  letters  upon  the  subject. 


APPENDIX. 


Department  of  the  Interior.  i 
Washington.  December  15,  1893.  \ 

Sir:— I  transmit  herewith  report  from  the  Commissioner  of  the  General 
Land  Office  on  House  Bill  118,  entitled  “A  Bill  to  finally  adjust  the 
swamp-land  grants,  and  for  other  purposes." 

I  concur  in  the  view  of  the  Commissioner,  and  as  to  the  amendments 
suggested  by  him,  but  would  also  recommend  that  the  bill  be  further 
amended  by  adding  after  the  word  “land,”  in  the  seventh  line  of  section 
2,  the  following  words,  “as  to  the  state."  Also  by  adding  after  the 
word  “fraudulent."  in  the  thirty-seventh  line  of  section  2,  and  before  the 
word  “returns."  the  following:  “or  erroneous."  And  also  after  the  word 
“falsely"  in  the  thirty-eighth  line  of  section  2.  and  before  the  word  •  re¬ 
turned,”  the  words  “or  erroneously." 

With  the  amendments  suggested  by  the  Commissioner,  and  those  here¬ 
in  suggested.  I  see  no  objection  to  the  passage  of  the  bill. 

Very  respectfully, 

Hoke  Smith. 

Hon.  T.  C.  McRae,  Secretary. 

Chairman  Committee  cm  Public  Lands ,  House  of  Representatives. 


Department  of  the  Interior,  General  Land  Office,  ) 

Washington.  D.  C.,  December  5,  1893.  \ 

Sir: — On  the  12th  of  September  last,  you  referred  to  this  office  for  ex¬ 
amination  and  report  a  copy  of  II.  R.  118,  entitled  “A  Bill  to  finally  ad¬ 
just  the  swamp-land  grants  and  for  other  purposes.” 

The  acts  of  March  2,  1849  (9  Stat.  352).  and  September  28,  1850  (9  Stat., 
519),  granted  to  the  then-existing  states  of  the  Union  containing  public 
lands,  such  of  the  public  lands  of  the  United  States  contained  therein 
and  remaining  unsold  as  were  swamp  and  overflowed  and  unfit  for  culti¬ 
vation.  The  act  of  March  12,  1860.  (12  Stat.,  3),  made  a  similar  grant  to 
the  states  of  Minnesota  and  Oregon,  subsequently  admitted  into  the 
Union.  It  is  held  by  the  courts  that  these  grants  were  grants  in  proesenti 
by  which  the  title  of  the  lands  coming  within  the  description  given  was 
at  once  transferred.  It  became  necessary  to  determine  by  proper  author¬ 
ity  what  lands  were  of  the  description  given,  and  upon  this  being 
done,  the  title  vested  in  the  state  by  relation  as  of  the  date  of  the  grant. 
The  duty  devolved  upon  the  executive  primarily  to  make  such  determina¬ 
tion  and  to  issue  patents  for  the  lands  found  to  be  included  in  the 
grants,  but  in  default  of  smli  executive  action,  the  states  or  their 
grantees  may  assert  and  maintain  their  rights  thereto  in  the  courts. 

The  work  devolving  upon  the  executive  in  connection  with  these  grants 
proved  to  be  one  of  greater  magnitude  and  requiring  more  time  than  was 
at  first  contemplated,  and  at  the  same  time  that  this  work  was  in  course 
of  performance,  the  work  of  disposing  of  the  public  lands  under  general 
laws  was  progressing.  It  resulted,  from  this  state  of  things,  as  asserted, 
that  lands  that  properly  belonged  to  the  states  under  the  swamp  grants 
were  in  many  instances  conveyed  to  settlers  and  other  parties  under  the 
general  laws  by  defective  titles. 
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Congress  provided  by  the  acts  of  March  2,  1855  (10  Stat.,  634),  and 
March  3,  1857  (11  Stat.,  257),  that  when  lands  had  been  disposed  of  by 
entries  or  locations  thereof  under  general  laws,  which  were  claimed  by 
the  states  as  swamp,  such  disposals  should  be  confirmed  and  patented, 
and  on  proof  that  the  lands  embraced  therein  were  of  the  class  em¬ 
braced  in  the  grants,  the  states  should  be  entitled  to  indemnity  therefor 
in  lands  or  in  money  as  prescribed  in  the  acts. 

The  said  acts  took  effect  only  with  respect  to  entries  made  prior  to  March 
3.  1857,  and  are  altogether  inoperative  as  regards  any  lands  of  the  class  em- 
branced  in  the  swamp  grants  which  may  have  been  disposed  of  as  public 
lands  under  general  statutes  subsequent  to  March  3,  1857.  With  regard 
to  any  such  lands,  to  which  the  United  States  may  have  issued  patents 
since  that  date  to  purchasers  or  claimants  under  the  general  statutes,  the 
claimants  under  such  patents,  and  the  states  or  any  parties  claiming  ad¬ 
versely  under  the  swamp  grants  to  the  states,  would  be  left  to  the 
courts  for  the  adjudication  of  their  claims. 


Where  it  had  notices  of  claims  on  the  part  of  the  states,  it  has  been 
the  practice  of  this  department  to  investigate  and  adjudicate  the  adverse 
claims  before  issuing  patents.  But  the  swamp  grants,  including  large 
areas  of  land,  both  surveyed  and  unsurveyed,  are  still  to  a  great  extent 
unadjusted,  and  many  adverse  claims  are  pending  and  others  may  be  ex¬ 
pected  to  arise. 

H.  R.  bill  118  promises  a  method  for  finally  adjusting  the  swamp-land 
grants,  consisting  of  two  sections  which  read  as  follows,  viz.: 

’‘Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the  United  States 
of  America  in  Congress  assembled ,  That  the  proper  officers  of  the  Departments 
of  the  Interior  and  of  the  Treasury  shall  finally  adjust  and  settle  the 
claims  of  any  state  against  the  United  States  for  all  lands  which  have 
been  sold  or  located  by  warrant  or  scrip  that  were  included  in  any  grant 
of  swamp  or  overflowed  lands,  and  in  such  settlement  and  adjustment 
such  state  shall,  upon  filing  proper  relinquishment  and  waiver  to  the 
land  in  place,  in  the  manner  to  be  prescribed  by  the  Secretary  of  the 
Interior,  be  allowed,  credited  and  paid  the  purchase  money  to  the  amount 
of  one  dollar  and  twenty-five  cents  per  acre  for  all  of  such  lands  situated 
therein  as  have  been  erroneously  sold,  and  indemnity  in  cash  for  all  those 
erroneously  located  by  warrant  or  scrip  therein,  the  amount  of  indemnity 
to  be  limited  to  the  price  at  which  the  lands  were  held  at  the  date  of 
location,  but  not  to  exceed  one  dollar  and  twenty-five  cents  per  acre: 
Provided,  that  all  claims  for  land  or  indemnity  under  any  of  the  swamp¬ 
land  law’s  or  under  this  act  shall  be  forever  barred  for  lands  now  sur¬ 
veyed  unless  presented  to  the  Secretary  of  the  Interior  within  one  year 
from  the  passage  of  this  act.  and  for  iands  unsurveyed  unless  presented 
within  one  year  after  the  filing  in  the  proper  local  land  office  of  a  copy 
of  the  officially  approved  township  plat  of  the  survey  of  the  township  in 
which  such  lands  may  be  situated. 


*sec.  2.  That  in  those  states  which  elected  to  make  the  lield  notes  of 
the  United  States  government  survey  the  basis  for  determining  what 
lands  passed  to  them  under  the  swamp  grant,  together  with  the  state  of 
California,  the  state  will  not  be  permitted  to  offer  any  other  evidence 
in  support  of  any  claim  to  anv  tract  of  land  as  swamp,  but  said  Held 
notes  shall  be  Hnal  in  determining  the  character  of  the  land;  and  in 
those  states  where  evidence  is  to  be  taken  as  to  the  character  of  the 
land  the  Commissioner  of  the  General  Land  Office  shall  notify  the  gov¬ 
ernor  of  the  state  of  the  amount  of  estimated  cost  of  the  investigation 
into  the  character  of  any  tract  or  tracts  of  land  claimed  by  the  state  as 
swamp,  and  request  that  said  amount  bo  deposited  in  the  Treasury  of  the 
United  States:  and  after  said  investigation  is  concluded,  if  the  claim  of 
the  state  is  allowed,  the  sum  shall  be  returned  to  the  state,  but  if  t  he 
claim  of  the  state  is  rejected  the  balance  only,  if  any,  above  the  cost  of 
the  investigation  shall  be  returned,  and  it  shall  be  tlr*  duty  of  the  Sec¬ 
retary  of  tlie  Treasury  to  return  said  m  >ney  upon  an  account  rendered 
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by  the  Commissioner  of  the  General  Land  Office,  approved  by  the  Secre¬ 
tary  of  the  Interior,  and  if  any  state  shall  neglect  or  refuse  for  a  period 
of  ninety  days  after  notice  to  deposit  said  sum,  the  claim  of  the  state  to 
the  tract  or  tracts  of  land  in  question  shall  be  considered  as  abandoned 
and  forever  barred  without  further  investigation:  Provided,  that  the  Sec¬ 
retary  of  the  Interior  shall  have  the  power  to  determine  what  shall  be 
satisfactory  and  sufficient  evidence  as  to  the  character  of  the  land  at 
the  date  of  the  swamp  grant:  Provided,  further,  that  any  agent  or  inspec¬ 
tor  appointed  by  the  Department  of  the  Interior  to  investigate  claims 
under  this  or  prior  acts  shall  have  the  powers  to  administer  oaths  and 
take  affidavits  of  witnesses,  both  on  behalf  of  the  state  and  United  States, 
and  any  witness  swearing  falsely  before  such  agent  or  inspector  shall  be 
deemed  guilty  of  perjury,  and  shall,  on  conviction,  be  punished  as  now 
prescribed  bylaw:  Provided,  further,  that  nothing  in  this  act  shall  deprive 
the  government  of  the  right  to  investigate  the  matter  in  any  alleged 
fraudulent  returns  of  government  surveys,  and  if  land  is  falsely  returned 
as  swamp  the  claim  to  the  same  shall  be  rejected.” 

It  will  be  seen  that  the  first  section  proposes  that  any  lands  that  were 
included  in  any  grant  of  swamp  and  overflowed  land,  and  that  have  been 
sold  or  located  by  warrant  or  scrip,  shall  be  relinquished  or  its  claim 
thereto  waived  by  the  state,  and  in  consideration  thereof  the  state  shall 
be  entitled  to  the  purchase  money  paid  to  the  amount  of  $1.25  per  acre 
for  lands  so  erroneously  sold,  and  indemnity  in  cash  for  lands  erroneously 
located  by  warrant  or  scrip,  at  the  price  at  which  the  land  was  held  at 
the  date  of  location,  but  not  to  exceed  $1.25  per  acre.  The  second  section 
provides  a  method  for  determining  the  character  of  the  land  claimed  as 
swamp,  and  ascertaining  whether  it  passed  under  the  swamp  grants  or 
not.  and  in  the  first  section  is  a  limitation  of  time  within  which  claims 
to  land  or  indemnity  shall  be  presented  or  be  forever  barred. 

In  view  of  the  character  of  the  grants  to  the  states  as  grants  in  proesenti, 
and  the  fact  that  the  United  States  have  since  proceeded  to  make  dis¬ 
posals  under  the  general  laws  in  advance  of  an  adjustment  of  the  grants 
and  an  authoritative  determination  as  to  the  particular  tracts  covered 
thereby,  it  appears  to  me  that  some  means  should  be  adopted  for  a  final 
adjustment  whereby  the  title  to  the  lands  involved  may  be  made  clear, 
and  further  controversy  with  reference  thereto  precluded  within  some 
definite  period.  The  question  is  not  now  as  to  the  wisdom  of  making  the 
swamp  land  grants,  nor  as  to  whether  the  reclaimation  of  the  lands  was 
effected  by  the  states  as  contemplated  therein,  but  as  the  best  and  most 
effectual  means  of  adjusting  the  rights  growing  out  of  the  legislation.  As 
promising  such  an  adjustment.  I  am  disposed  to  favor  the  passage  of  the 
bill  under  consideration. 

I  think,  however,  that  the  indemnity  for  the  lands  which  may  be 
found  to  have  been  granted  to  the  state  as  swamp,  and  erroneously  sold 
by  the  United  States,  should  be  limited  to  the  amount  actually  received 
by  the  United  States  therefor,  and  for  greater  clearness  on  this  point  I 
recommend  that  the  bill  be  amended  by  striking  out  the  words  “to  the 
amount  of  one  dollar  and  tweniy-five  cents  per  acre”  wdiere  they  occur 
in  the  eleventh  and  twelfth  lines  of  the  first  section,  and  inserting  in 
lieu  thereof  the  words  “actually  received  by  the  United  States  therefor, 
and  not  more,  and  in  no  case  to  exceed  one  dollar  and  twenty-five  cents 
per  acre.”  1  think  also  that  there  should  be  a  limitation  upon  the 
aggregate  amount  of  money  indemnity.  1  therefore  propose  that  the 
bill  be  further  amended  by  inserting  at  the  close  of  the  twenty-fifth  line 
of  the  first  section  the  following  words,  viz.: 

“ Provided,  further,  that  under  no  circumstances  shall  more  than  one 
million  dollars  be  paid  under  the  provisions  of  this  act  for  lands  sold  or 
located  by  warrant  or  scrip  since  March  third,  eighteen  hundred  and  fifty- 
seven  and  no  money  shall  be  paid  to  any  state  until  the  claim  of  each 
state  under  the  swamp-land  grant,  and  under  this  act.  has  been  adjusted, 
so  far  as  the  surveyed  land  in  each  state  will  permit  of  such  adjustment, 
and  should  the  claims  of  the  various  states  amount  to  more  than  the  said 
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one  million  dollars,  the  claims  shall  be  settled  by  the  payment  of  said 
sum  pro  rata  among-  the  states  according-  to  the  number  of  acres  each 
state  is  found  to  be  entitled  to  under  said  adjustment.” 

A  copy  of  said  bill  118  is  herewith  returned. 

Respectfully, 

S.  W.  Lamoretjx, 

The  Secretary  of  the  Interior.  Commissioner. 


Department  of  the  Interior,  General  Land  Office,  ) 

Washington,  D.  C.,  February  6,  1893.  \ 

Sir: — By  referance  of  the  28th  ultimo,  I  have  received  from  Hon.  T.  C. 
McRae,  chairman  of  the  Committee  on  the  Public  Lands  of  the  House 
of  Representatives,  H.  R.  10260,  entitled  “A  Bill  to  indemnify  and  settle 
with  certain  states,’'  with  a  request  for  an  opinion  as  to  the  propriety 
of  passing  the  said  bill. 

In  compliance  with  your  request,  I  submit  the  following  report: 

I  find,  upon  examination,  that  this  is  a  modified  form  of  IT.  R.  9072, 
upon  which  I  addressed  a  communication  to  the  Hon.  W.  S.  Holman, 
under  date  of  December  20.  1892.  (See  page  258,  Congressional  Record  of 
December  21,  1892.) 

The  purpose  of  the  bills  referred  to  appears  to  be  to  settle  and  adjust 
claims  arising  under  the  swamp  land  grant  of  September  28,  1850,  and 
acts  amendatory  thereof,  and  to  settle  various  claims  for  the  state  of 
Arkansas. 

I  do  not  deem  it  necessary  to  again  go  over  the  provisions  of  this  bill 
in  detail,  but  only  to  consider  the  modifications  referred  to  in  the  bill 
under  consideration. 

The  modification  first  found  in  the  bill  10260  is  to  restrict  indemnity 
to  lands  sold  or  located  with  warrants  or  scrip.  The  former  bill  allowed 
indemnity'  for  all  swamp  lands,  no  matter  how  disposed  of.  The  bill  as 
it  now  stands  is  the  same  in  its  provisions  as  the  indemnity  acts  of  1855 
and  1857,  only  allowing  indemnity  for  lands  disposed  of  for  cash  and 
located  with  warrants  or  scrip.  This  modification  removes  the  largest 
objection  urged  by  me  under  date  of  December  20,  1892. 

The  second  modification  relates  to  an  adjustment  between  the  state  of 
Arkansas  and  the  general  e-overnment.  Tiie  former  bill  made  it  obliga¬ 
tory  on  the  government  officials  to  settle  and  adjust  the  accounts.  The 
present  bill  leaves  the  whole  matter  within  the  discretion  of  the  govern¬ 
ment  officials,  I  was  disposed  to  favor  this  provision  in  the  original  bill 
and  do  so  without  hesitation  as  it  is  now  presented. 

The  third  modification  is  in  the  first  section  of  the  bill  and  allows  in¬ 
demnity  for  all  lands  sold  for  cash  at  the  rate  at  which  they  were  sold 
hy  the  government.  It  has  been  the  policy  of  the  government  to  allow 
a  maximum  of  $1.25  per  acre  for  cash  indemnity,  and  I  would  recommend 
that  the  bill  be  so  amended  in  this  respect. 

In  my  communication  to  Judge  Holman,  above  referred  to,  I  stated, 
“it  is  perhaps  doubtful  if  really  meritorious  claims  can  be  filed 
on  the  basis  of  swamp  lands  disposed  of  by  the  United  States  after  the 

date  of  March  3,  1857.” 

I  now  find  upon  further  inquiry  that  what  1  stated  as  above  is  not 
correct,  but  that  claims  are  shown  of  record  for  lands  sold  after  March 
3.  1857.  of  considerable  magnitude,  all  of  which  must  be  adjusted  with 
the  United  States. 

On  the  basis  of  information  furnished  me,  which  I  now  find  to  have 
been  erroneous,  I  felt  compelled  to  report  adversely  to  the  bill  then 
Before  me,  and  should  do  so  now  on  the  same  statement  of  the  case,  but 
the  modified  bill  now  presented,  together  with  the  facts  as  I  now  find 
them  upon  further  inquiry,  induce  me  to  favorably  recommend  that  the 
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measure  as  now  proposed,  with  the  modification  referred  to,  should 
become  a  law,  as  it  is  believed  that  it  will  lead  to  a  complete  adjust¬ 
ment  of  the  whole  swamp-land  grant  without  any  great  delay,  which  is 
desirable  both  on  the  part  of  the  government  and  the  several  states 
interested. 

Very  respectfully, 

W.  M.  Stone, 

Commissioner , 

The  Secretary  of  the  Interior. 


Department  of  the  Interior.  )' 
Washington,  February  21,  1893.  \ 

Sir: — I  am  in  receipt,  by  reference  from  you,  of  House  bill  Vo.  10260, 
entitled,  “A  Bill  to  indemnify  and  settle  with  certain  states,”  with  a 
request  that  I  favor  the  Committee  on  Public  Lands  of  the  House  of 
Representatives  with  my  opinion  as  to  the  propriety  of  passing  it. 

I  herewith  transmit  the  report  of  the  Commissioner  of  the  General 
Land  Office  on  said  bill. 

Recognizing  as  I  do  the  necessity  for  the  speedy  adjustment  of  the 
swamp  grant  with  the  various  states,  I  regret  that  I  cannot  wholly 
approve  a  bill  which  has  for  its  purpose  the  accomplishment  of  that 
result. 

In  the  forty-two  years  which  have  elapsed  since  the  swamp  grant  was 
made,  and  as  the  result  of  a  failure  to  adjust  said  grant,  it  is  a  fact 
that  an  untold  number  of  tracts  of  land  have  been  disposed  of  by  the 
government  to  parties  in  good  faith,  which,  no  doubt,  are  claimed  by  the 
state  in  which  they  are  located  as  swamp  land.  This  claim,  whether 
true  or  not,  cannot  fail  to  raise  a  question,  more  or  less  serious,  as  to 
the  legality  of  the  title  obtained,  perhaps  many  years  since,  from  the 
government. 

It  is  the  theory  of  the  present  bill  to  remove  this  unfortunate  condi¬ 
tion  of  affairs  by  a  speedy  and  final  adjustment  of  the  grant.  In  my 
opinion,  however,  the  bill  before  me  contains  objections  too  serious  to  be 
overlooked. 

In  the  first  section  of  the  bill  it  is  provided  that  indemnity  shall  be 
paid  the  states  for  all  lands  sold  for  cash  at  the  rate  at  which  they  were 
sold  by  the  government.  It  has  been  the  policy  of  the  government  to 
allow  a  maximum  of  $1.25  per  acre  for  cash  indemnity,  and,  in  my  opin¬ 
ion,  said  indemnity  should  be  limited  to  that  amount  in  this  bill." 

The  proposed  adjustment  can  only  be  for  lands  surveyed  at  the  date  of 
the  same,  and  words  should  be  used  to  clearly  express  that  limitation. 

The  proviso  to  section  1  is  as  follows: 

“That  under  no  circumstances  shall  more  than  two  million  dollars  be 
paid  under  the  provision  of  this  act  for  lands  sold  or  located  by  warrant 
or  scrip  since  March  third,  eighteen  hundred  and  fifty-seven.” 

It  is  simply  impossible  for  anyone,  even  with  the  aid  of  the  records  of 
the  Land  Department,  to  estimate  with  any  degree  of  accuracy  the 
amount  of  money  it  will  take  to  pay  these  claims  in  full,  for  the  reason 
that  it  is  impossible  to  form  any  correct  idea  of  the  amount  of  land 
which  will  be  claimed  by  the  various  states  as  swamp,  but  when  we  con¬ 
sider  the  vast  area  of  land  which  has  been  sold  and  otherwise  disposed 
of  by  the  government  since  March  3,  1857,  and  the  disposition  of  the 
states,  and  those  persons  interested  in  securing  lands  under  the  grant 
and  the  indemnity  acts,  and  the  ease  (which  experience  has  amply  dem¬ 
onstrated)  of  obtaining  evidence  of  the  swampy  diameter  of  land,  it  is 
but  reasonable  to  assume  that  the  sum  specified  will  fall  far  short  of  the 
amount  required  to  meet  the  demands,  hence  1  think  the  words  of  lim- 
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itation  should  be  clear  and  positive,  and  no  state  should  be  allowed  to 
receive  an  undue  porportion  of  this  sum  by  reason  of  priority  of  adjust¬ 
ment. 

Referring  to  the  second  section  of  the  bill,  as  you  are  no  doubt  well 
aware,  the  following  states,  viz.:  Alabama,  Arkansas,  Indiana,  Louisiana, 
Michigan,  Minnesota,  Mississippi,  Ohio,  and  Wisconsin,  elected  to  make 
the  field  notes  of  government  survey  the  basis  for  determining  what 
lands  passed  to  them  under  the  swamp  grant. 

In  my  opinion,  this  rule  should  be  enforced  in  the  adjustment  of  the 
grant  under  this  act,  and  the  expense  and  delay  of  further  hearings 

avoided. 

In  many  states  the  surveys  are  nearly  or  quite  completed,  and  in  many 
instances  many  years  since,  and  the  lands  have  been  disposed  of  under 
these  surveys,  and  in  my  opinion  it  would  be  an  act  of  injustice  to  allow 
the  states  at  this  late  day  to  raise  the  question  of  the  correctness  of 
said  surveys. 

At  best,  the  expense  of  hearings  in  the  states  where  the  same  are  neces¬ 
sary  will  be  very  great,  and  the  states  should  be  required  to  bear  their 
proportionate  share  of  the  same,  and  specific  requirements  as  to  such  pay¬ 
ments  should  be  enacted.  In  the  act  counties,  parishes,  districts,  and 
individuals  are  recognized  as  possessing  the  right  to  prosecute  claims.  In 
my  opinion  this  right  should  be  restricted  to  the  states.  The  grant  was 
made  to  the  states,  and  the  states  only  should  be  recognized  by  the 
government.  Claimants  under  the  states  should  look  to  them  for  pro¬ 
tection. 

It  appears  from  the  report  of  the  Commissioner  of  the  General  Land 
Office  that  there  have  been  issued  to  various  states  swamp-land  indem¬ 
nity  certificates  amounting  to  nearly  200,000  acres,  under  the  acts  of 
March  2,  1855,  and  March  3,  1857,  which  can  not  be  satisfied,  for  the  rea¬ 
son  that  there  are  no  vacant  lands  in  said  states  upon  which  they  can 
be  located.  It  will  require  about  $225,000  to  satisfy  this  scrip  on  a  cash 
basis  at  $1.25  per  acre.  It  seems  but  just  and  right  that  this  should  be 
done. 


I  see  no  serious  objection  to  the  third  section  of  the  bill.  It  would  at 
least  result  in  a  statement  of  account  between  the  state  and  the  govern¬ 
ment,  and  if  the  officers  of  the  government  feel  that  Congress  should 
take  further  and  final  action  in  the  matter  it  could  then  be  referred  to 
that  body  for  consideration. 

In  accordance  with  the  views  expressed,  I  have  prepared  a  substitute 
for  sections  1  and  2  of  the  bill,  which  will,  I  think,  should  they  become  a 
law.  result  in  a  long  step  toward  the  final  adjustment  of  this  grant,  which 
is  so  earnestly  desired  by  the  government  and  the  states  interested. 

Very  respectfully, 

John  W.  Noble, 

Secretary - 

Hon.  T.  C.  McRae, 


Chairman  Committee  on  the  Public  Lands,  House  of  Representatives. 


That  the  proper  officers  of  the  Departments  of  the  Interior  and  of  the 
Treasury  shall  finally  adjust  and  settle  the  claims  of  any  state  against 
the  United  States  for  all  lands  which  have  been  sold  or  located  by  war¬ 
rant  or  scrip  that  were  included  in  any  grant  of  swamp  and  overflowed 
lands,  and  in  such  settlement  and  adjustment  such  state  shall,  upon  fil¬ 
ing  proper  relinguishment  and  waiver  to  the  land  in  place,  in  the  man¬ 
ner  to  be  prescribed  by  the  Secretary  of  the  Interior,  be  allowed,  cred¬ 
ited,  and  paid  the  purchase  money  to  the  amount  of  one  dollar  and 
twenty-five  cents  per  acre  for  all  such  lands  situated  therein  as  have 
been  erroneously  sold,  and  indemnity  in  cash  for  all  those  erroneously 
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located  by  warrant  or  scrip  therein,  the  amount  of  indemnity  to  be  lim¬ 
ited  to  the  price  at  which  the  lands  were  held  at  the  date  of  location, 
but  not  to  exceed  one  dollar  and  twenty-five  cents  per  acre:  Provided , 
that  all  claims  for  land  or  indemnity  under  any  of  the  swamp-land  laws 
or  under  this  act  shall  be  forever  barred  for  lands  now  surveyed,  unless 
presented  to  the  Secretary  of  the  Interior  within  one  year  from  the 
passage  of  this  act,  and  for  lands  unsurveyed,  unless  presented  within  one 
year  after  the  filing  in  the  proper  local  land  office  of  a  copy  of  the  offi¬ 
cially  approved  township  plat  of  the  survey  of  the  township  in  which 
said  lands  may  be  situated:  Provided,  further,  that  under  no  circumstances 
shall  more  than  two  million  dollars  be  paid  under  the  provisions  of  this 
act  for  lands  sold  or  located  by  warrant  or  scrip  since  March  third, 
eighteen  hundred  and  fifty-seven,  and  no  money  shall  be  paid  to  any 
state  until  the  claim  of  each  state,  under  the  swamp-land  grant,  and 
under  this  act.  has  been  adjusted,  so  far  as  the  surveyed  land  in  each 
state  will  permit  of  such  adjustment:  and  should  the  claims  of  the  vari¬ 
ous  states  amount  to  more  than  the  said  two  million  dollars,  the  claims 
shall  be  settled  by  the  payment  of  said  sum  pro  rata  among  the  states 
according  to  the  number  of  acres  each  state  is  found  to  be  entitled  to 
under  said  adjustment:  Provided,  further ,  that  swamp-land  indemnity 
certificates,  heretofore  issued  in  lieu  of  lands  located  by  scrip  or  warrant 
prior  to  March  third,  eighteen  hundred  and  fifty-seven,  and  which  have 
not  been  satisfied,  may  be  satisfied  by  the  payment  of  cash  at  one  dollar 
and  t  wen  tv-five  cents  ner  acre. 

Sec.  2.  That  in  those  states  which  elected  to  make  the  field  notes  of 
the  United  States  Government  survey  the  basis  for  determining  what 
lands  passed  to  them  under  the  swamp  grant,  together  with  the  state 
of  California,  the  state  will  not  be  permitted  to  offer  any  other  evidence 
in  support  of  any  claim  to  any  tract  of  land  as  swamp,  but  said  field 
notes  shall  be  final  in  determining  the  character  of  the  land,  and  in 
those  states  were  evidence  is  to  be  taken  as  to  the  character  of  the  land, 
the  Commissioner  of  the  General  Land  Office  shall  notify  the  governor 
of  the  state  of  the  amount  ot  estimated  cost  of  the  investigation  into 
the  character  of  any  tract  or  tracts  of  land  claimed  by  the  state  as 
swamp,  and  request  that  said  amount  be  deposited  in  the  Treasury  of  the 
United  States,  and  after  said  investigation  is  concluded,  if  the  claim  of 
the  state  is  allowed,  said  sum  shall  be  returned  to  the  state,  but  if  the 
claim  of  the  state  is  rejected  the  balance  only,  if  any,  above  the  cost  of 
the  investigation  shall  be  returned,  and  it  shall  be  the  duty  of  the  Sec¬ 
retary  of  the  Treasury  to  return  said  money  upon  an  account  rendered 
by  the  Commissioner  of  the  General  Land  Office,  approved  by  the  Secre¬ 
tary  of  the  Interior,  and  if  any  state  shall  neglect  or  refuse  for  a  period 
of  ninety  days  after  notice  to  deposit  said  sum,  the  claim  of  the  state  to 
the  tract  or  tracts  of  land  in  question  shall  be  considered  abandoned  and 
forever  barred  without  further  investigation:  Provided ,  that  the  Secre¬ 
tary  of  the  Interior  shall  have  the  power  to  determine  what  shall  be 
satisfactory  and  sufficient  evidence  as  to  the  character  of  the  land  at 
the  date  of  the  swamp  grant:  Provided,  further,  that  any  agent  or  inspec¬ 
tor  appointed  by  the  Department  of  the  Interior  to  investigate  claims 
under  this  or  prior  acts,  shall  have  the  power  to  administer  oaths  and 
take  affidavits  of  witnesses,  both  on  behalf  of  the  state  and  the  United 
States,  and  any  witness  swearing  falsely  before  such  agent  or  inspector 
shall  be  deemed  guilty  of  perjury,  and  shall,  on  conviction,  be  punished 
as  now  prescribed  by  law:  Provided ,  further,  that  nothing  in  this  act  shall 
deprive  the  government  of  the  right  to  investigate  the  matter,  in  any 
alleged  fraudulent  returns  of  government  surveys,  and  if  land  is  falsely 
returned  as  swamp,  the  claim  to  the  same  shall  be  rejected. 

IT.  Rep.  249 - 2 
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53d  Congress,  3d  Session. 


Eixhbit  E. 

S.  2806. 


IN  THE  SENATE  OF  THE  UNITED  STATES. 
February  28.  1895. 


Mr.  Cullom  introduced  the  following’  bill,  which  was  read  twice  and 
referred  to  the  Committee  on  Public  Lands: 


A  BILL 


To  finally  adjust  the  swamp-land  grants,  and  for  other  purposes. 


Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the  United  States 
of  America  in  Congress  assembled ,  That  the  proper  officers  of  the  Depart¬ 
ments  of  the  Interior  and  of  the  Treasury  shall  finally  adjust  and  settle 
the  claims  of  any  state  against  the  United  States  for  all  lands  which 
have  been  sold  or  located  by  warrant  or  scrip  that  were  included  in  any 
grant  of  swamp  and  overflowed  lands,  and  in  such  settlement  and  adjust¬ 
ment  such  state  shall,  upon  filing  proper  relinquishment  and  waiver  to 
the  land  in  place  in  the  manner  prescribed  by  the  Secretary  of  the 
Interior,  be  allowed,  credited,  and  paid  the  purchase  money  actually 
received  by  the  United  States  therefor,  and  not  more,  and  in  no  case  to 
exceed  one  dollar  and  twenty-five  cents  per  acre  for  all  of  such  lands  sit¬ 
uated  therein  as  have  been  erroneously  sold,  and  indemnity  in  cash  for 
all  those  erroneously  located  by  warrant  or  scrip  therein,  the  amount  of 
indemnity  to  be  limited  to  the  price  at  which  the  lands  were  held  at  the 
date  of  location,  but  not  to  exceed  one  dollar  and  twenty-five  cents  per 
acre:  Provided ,  that  all  claims  for  land  or  indemnity  under  any  of  the 
swamp-land  laws  or  under  this  act  shall  be  forever  barred  for  lands  now 
surveyed,  unless  presented  to  the  Secretary  of  the  Interior  within  one 
year  from  the  passage  of  this  act,  and  for  lands  unsurveyed,  unless  pre¬ 
sented  within  one  year  after  the  filing  in  the  proper  local  land  office  of 
a  copy  of  the  officially  approved  township  plat  of  the  survey  of  the  town¬ 
ship  in  which  such  lands  may  be  situated. 


Sec.  2.  That  in  those  states  which  elected  to  make  the  field  notes  of 
the  United  States  Government  survey  the  basis  for  determining  what 
lands  passed  to  them  under  the  swamp  grant,  together  with  the  State 
of  California,  the  state  will  not  be  permitted  to  offer  any  other  evidence 
in  support  of  any  claim  to  any  tract  of  land  as  swamp,  but  said  field 
notes  shall  be  final  in  determining  the  character  of  the  land  as  to  the 
state:  Provided ,  that  the  Secretary  of  the  Interior  shall  have  power  to 
determine  what  shall  be  satisfactory  and  sufficient  evidence  under  the 
law  as  to  the  character  of  the  land  at  the  date  of  the  swamp  grant: 
Provided,  further ,  that  any  agent  or  inspector  appointed  by  the  Depart¬ 
ment  of  the  Interior  to  investigate  claims  under  this  or  prior  acts  shall 
have  the  power  to  administer  oaths  and  take  affidavits  of  witnesses  on 
behalf  of  the  United  States:  Provided .  further ,  that  swamp-land  indem¬ 
nity  certificates  heretofore  issued  in  lieu  of  lands  located  by  scrip  or 
warrant  prior  to  March  third,  eighteen  hundred  and  fifty-seven,  and 
which  have  not  been  satisfied  may  be  satisfied  by  the  location  of  same 
upon  anv  government  public  land  subject  to  homestead  entry:  Provided , 
further ,  that  the  swamp  lands  entered  or  located  after  the  twenty-eighth 
of  September,  anno  Domini  eighteen  hundred  and  fifty,  and  embraced 
within  the  six-mile  or  railroad  limits  affecting  the  states  of  Illinois, 
Alabama,  and  Mississippi,  shall  be  considered  as  embraced  within  the 
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swampland  grant  of  September  twenty-eight,  eighteen  hundred  and 
fifty,  and  the  indemnity  paid  on  same:  Provided,  further ,  that  nothing  in 
this  act  shall  deprive  the  government  of  the  right  to  investigate  the 
matter  in  any  alleged  fraudulent  or  erroneous  returns  of  government 
surveys,  and  if  land  is  falsely  or  erroneously  returned  as  swamp,  the 
claim  to  the  same  shall  be  rejected. 


Exhibit  F. 

SECRETARY'S  DECISIONS  RELATIVE  TO  THE  ADJUSTMENT  OF 
SWAMP-LAND  CLAIMS  DURING  THE  FISCAL  YEAR 


State  oe  Mississippi. 

Field  notes  of  survey. —  Where  the  field  notes  of  survey  are  relied  upon  to 
determine  the  character  of  the  land  claimed  by  the  "state,  and  the  sur¬ 
vey  is  made  prior  to  the  date  of  the  swamp-land  grant,  it  must  satisfac¬ 
torily  appear  from  the  field  notes  that  the  land  claimed  is  swamp  or 
overflowed  land  within  the  meaning  of  the  grant. 

The  state  may  be  permitted  to  adduce  evidence  outside  of  the  field 
notes  to  show  that  the  land  is  of  the  character  granted.  (13  L.  D.,  117, 
August  3,  1891.) 


Davis  v.  State  of  California. 

Swamp-land  contest.-—  Land  to  which  no  claim  has  attached  prior  to  sur¬ 
vey,  and  which  is  represented  as  swamp  and  overflowed  upon  the  approved 
township  plat,  inures  to  the  State  of  California,  irrespective  of  the  actual 
character  of  the  land.  (13  L.  I).,  129,  August  5,  1891.) 1 


State  of  Oregon. 

(Revoked  appiovel  list  No.  5.) 

Swamp-land  contest — Practice — The  authority  of  the  Commissioner  of  the 
General  Land  Office  to  order  a  hearing  may  be  properly  reviewed  on 
application  for  certiorari. 

A  question  that  involves  the  jurisdiction  of  the  Commissioner  in  the 
disposition  of  public  land  is  properly  the  subject  of  appeal. 

During  the  pendency  of  an  investigation  instituted  by  the  government 
to  determine  the  character  of  lands  covered  by  swamp  selections,  con¬ 
tests  against  such  selections  should  not  be  accepted  nor  hearings  ordered 
thereon. 

A  contest  against  a  swamp  selection  of  land  reported,  as  of  the  char¬ 
acter  granted  should  not  be  allowed  except  upon  a  prima  facie  showing 
that  would  warrant  cancellation  of  the  selection  if  the  allegation  was 
proven.  (13  L.  I).,  259,  September  10,  1891.) 


Circular. 

Rules  and  regulations  adopted  by  the  Commissioner  of  the  General 
Land  Office,  with  the  approval  of  the  Secretary  of  the  Interior,  relative 
to  the  presentation  and  adjustment  of  claims  under  the  swamp-land  laws. 
(13  L.  I).,  301,  September  19,  1891.) 


Toxxixgsex  v.  The  State  of  Oregox. 
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Swamp-land— Ren  judicata. — A  decision  of  the  local  office  adverse  to  the 
claim  of  the  state  under  the  swamp  grant  is  not  final,  though  not 
appealed  from,  as  it  is  the  duty  of  the  Commissioner  of  the  General  Land 
Office  to  examine  the  evidence  taken  at  the  hearing  and  render  decision 
thereon. 

In  asserting  a  claim  under  the  swamp  grant  the  burden  of  proof  is 
upon  the  state  where  the  field  notes  do  not  show  the  land  to  be  of  the 
character  granted. 

Valley  land  that  is  subject  to  annual  overflow  to  such  an  extent  that 
the  native  grass  growing  thereon  cannot  be  harvested  without  diverting 
the  water  therefrom  is  of  the  character  contemplated  by  the  swamp 
grant.  (13  L.  1).,  341,  September  29,  1891.) 

Rake  v.  The  State  of  Iowa. 

Returns  of  the  surveyor-general. — A  certificate  of  the  surveyor-general  that 
lands  embraced  within  a  specified  list  are  of  the  character  granted  by 
the  swamp  act  is  prima  facie  evidence  as  to  the  character  of  such  lands 
when  said  grant  became  effective. 

The  swamp  land  act  intended  to  grant  not  solely  such  lands  as  were 
swamp,  but  such  as  were  “so  wet  as  to  be  rendered  thereby  unfit  for 
cultivation.”  (13  L.  I).,  344.  September  30,  1891.) 

State  of  Mixnesota. 

Field  notes  of  survey.— The  election  of  the  state  to  be  governed  in  the 
selection  of  swamp  lands  by  the  field  notes  of  survey  will  not  preclude 
the  allowance  of  a  hearing  as  to  the  character  of  tracts  claimed  under 
the  grant,  but  not  shown  to  be  swamp  by  the  field  notes.  But  a  hear¬ 
ing  will  not  be  ordered  in  such  case  in  the  absence  of  a  prima  facie 
showing  that  said  lands  are  in  fact  of  the  character  granted.  (13  L.  D., 
736,  December  31,  1891.) 


State  of  Florida. 

Report  of  special  agent. — The  claim  of  the  state  for  swamp  land  should 
not  be  rejected  on  the  report  of  a  special  agent  alone,  but  such  report 
may  be  properly  made  the  basis  of  a  further  investigation  as  to  the 
character  of  the  land.  (14  L.  I).,  175,  February  12,  1892.) 

State  of  Illinois. 

Rail iPad  grant— Certification. — The  alternate  sections  within  the  primary 
limits  of  tlie  grant  of  September  20.  1850,  were  reserved  for  the  purpose 
of  reimbursing  the  government  for  said  railroad  grant,  and  did  not  pass 
under  the  swamp  grant. 

The  inadvertent  certification  of  lands  excepted  from  the  swamp  grant 
does  not  deprive  the  Department  of  jurisdiction  to  correct  the  error. 
(14  L.  I).,  229,  March  7,  1892.) 

Orlando  Alexander. 

Suiweyor-general's  return. — The  burden  of  proof  is  upon  the  state  where 
it  sets  up  a  claim  under  the  swamp  grant  to  land  that  is  returned  as 
not  swamp  and  overflowed.  The  character  of  land  at  the  date  of  the 
swamp  grant  determines  whether  it  inures  to  the  state  thereunder,  and 
proof  that  land  is  at  present  swamp  and  overflowed  is  not  sufficient  to 
overcome  the  adverse  return  of  the  surveyor-general.  (14  L.  1).,  247, 
March  15,  1892.; 
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State  of  California. 

Tulare  Lake. — Land  covered  by  an  apparently  permanent  body  of  water 
at  the  date  of  the  swamp  grant  is  not*  of  the  character  contemplated  by 
said  grant. 

The  approval  by  the  surveyor-general  of  a  segregation  survey  of  swamp 
land  under  the  act  of  July  23,  1866  (sec.  2488,  Rev.  Stat.),  is  of  no  legal 
force  where  the  lands  covered  thereby  were  not  in  existence  at  the  date 
of  the  swamp  grant. 

The  Commissioner  of  the  General  Land  Office  may  properly  require  the  sub' 
mission  of  evidence  as  to  the  character  of  land  at  the  date  of  the  swamp 
grant  before  approving  a  contract  for  the  survey  of  a  township  and 
segregation  of  the  swamp  lands  therein.  (14  L.  D.,  253,  March  17,  1892.) 


L.  B.  Applegate. 

[Revoked,  approved  list  No.  5,  Oregon.] 

Transferee— Xot ice. — A  transferee,  claiming  under  the  swamp  grant,  who 
has  given  the  notice  to  the  Land  Department  of  his  interest,  is  entitled 
to  receive  notice  of  subsequent  proceedings  affecting  the  validity  of  his. 
title.  (14  L.  I).,  511,  May  13,  1892.) 


Cedar  County,  Mo. 

Waiver — Before  final  action  is  taken  on  a  swamp-land  claim  the  waiver 
required  bv  the  regulations  of  September  19,  1891,  must  be  furnished. 
(14  L.  D.,  533,  May  18,  1892.) 


Mallet  v.  Johnson  et  al. 

Contest — Application  to  enter. — A  preference  right  of  entry  may  be  prop¬ 
erly  accorded  the  successful  contestants  of  a  swamp-land  selection. 

A  pending  application  to  make  homestead  entry  protects  the  rights  of 
the  applicant  as  against  the  subsequent  claims  of  others.  (14  L.  1). , 
658,  June  18,  1892.) 


State  of  Arkansas. 

Field  notes  of  survey.—  In  the  adjustment  of  the  swamp  grant  on  field 
notes  of  survey  the  report  of  a  state  locating  agent  cannot  be  accepted 
as  showing  the  swampy  character  of  land,  where  the  field  notes  fail  to 
clearly  show  such  fact,  nor  can  a  certificate  of  the  surveyor-general, 
based  on  such  report,  be  considered  in  determining  the  character  of  the 
land. 

When  the  survey  is  made  prior  to  the  grant,  and  the  field  notes  do 
not  clearly  show  the  land  to  be  of  the  character  granted,  the  submission 
of  a  claim  by  the  state,  based  on  such  field  notes,  will  not  preclude  a 
hearing  on  due  showing  made  to  ascertain  the  true  character  of  the 
land.  (16  L.  D.,  90,  February  3,  1893.) 


State  of  California. 

Effect  of  artificial  drainage. — A  claim  of  the  State  under  the  swamp  grant 
should  be  rejected  where  the  evidence  shows  that  the  land  will  not  be 
rendered  fit  for  cultivation  by  artificial  drainage,  but  that  its  chief  value 
will  be  destroyed  thereby,  and  that  the  State  does  not  intend  recla¬ 
mation.  (15  L.  D.,  428.  November  15,  1892.) 
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State  of  Florida. 

Swamp  grants.—  The  location  of  private  claims  does  not  effect  a  dis- 
position  of  the  land,  and  so  defeat  the  operation  of  the  swamp  grant,, 
if  such  location  is  not  fixed  and  definite  in  character.  (14  L.  D.,  674r 
.June  22,  1892.) 


State  of  Michigan. 

Field  - notes  of  survey. — To  support  a  claim  of  the  state  to  swamp  land 
on  the  field  notes  of  survey  it  should  appear  therefrom,  where  the  survey 
is  made  prior  to  the  grant,  that  the  land  is  unfit  for  cultivation  by 
reason  of  its  swampy  character.  (15  L.  I).,  73,  July  18,  1892.) 


Exhibit  G. 


Department  of  the  Interior, 
General  Land  Office, 
Washington,  D.  C.,  January  13,  1894. 

Mr.  Isaac  JR.  Hitt ,  State  Agent  of  Swamp-Lands ,  Chicago ,  Illinois: 

Sir:— In  the  matter  of  the  claim  of  the  State  of  Illinois  for  swamp- 
land,  in  place,  of  lands  in  the  bed  of  Pistakee  lake  in  T.  46  US'. ,  11.  9  E., 
Lake  county,  Illinois,  an  examination  of  the  case  in  connection  with  the 
records  of  this  office  discloses  the  following:. 

The  official  plat  of  survey  of  said  township  was  approved  December  27r 
1839.  The  area  of  public  lands,  as  shown  by  such  plat,  is  15,061.51  acres,, 
and  the  estimated  area  of  Fox  river  and  Pistakee  lake  is  give  as  5,834.11 
acres. 

In  September,  1875,  there  was  filed  in  this  office  an  application  for  a 
survey  of  the  lands  “lying  within  the  meander  lines  of  a  former  lake  in 
township  46  north,  range  9  east  of  third  P.  M.”  Accompanying  such 
application  are  the  affidavits  of  several  persons  setting  forth  that  the 
waters  of  the  lake  designated  on  the  plat  of  survey  as  Lake  Pistakee 
have  receded  so  that  nearly  all  of  the  area  within  said  meander  lines  is 
now  land  fit  for  agricultural  purposes. 

On  December  4,  1875,  a  contract  was  made  with  Alexander  Wolcott, 
deputy  surveyor,  to  extend  the  lines  of  survey  over  and  across  what  is 
designated  as  Pistakee  lake  on  the  plat  of  survey  of  1839.  Such  survey 
was  made  by  Deputy  Wolcott  and  the  plat  of  the  same  was  approved  by 
the  Commissioner  of  the  General  Land  Office,  as  ex-officio  surveyor-gen¬ 
eral,  March  23,  1876. 

On  March  4,  1878,  you  filed  in  this  office  a  list  of  swamp-land  selections, 
for  land  in  place,  embracing  about  3,212  acres,  disclosed  by  the  survey  of 
Wolcott,  and  it  is  the  validity  of  such  selection  that  is  now  under  con¬ 
sideration. 

This  case  is  similar  in  all  respects  to  that  involved  in  the  portion  of 
Wolf  lake  lying  in  the  State  of  Illinois  and  situated  in  T.  37  N.,  R.  15 
E.  The  new  surveys  were  made  by  the  same  deputy  surveyor,  at  about 
the  same  time  and  under  similar  circumstances.  Each  lake  is  designated 
on  the  plats  of  original  survey  as  being  navigable,  and,  as  they  are  sit¬ 
uated  in  the  same  State,  they  are  governed  by  the  same  laws. 

In  deciding  this  case,  however,  it  is  not  necessary  to  enter  into  the 
question  of  the  rights  of  the  owners  of  adjacent  lands  nor  to  consider 
the  principles  laid  down  in  the  cases  of  Hardin  v.  Jordan,  (140  U.  S. 
Reports,  371),  and  Mitchell  v.  Smale,  (id.  406),  relating  to  lands  in  Wolf 
lake,  (above  referred  to.)  The  only  and  real  question  at  issue  being  as 
to  the  character  of  the  land  on  September  28,  1850. 
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The  swamp  land  act  of  September  28.  1850  (9  U.  S.  Stat.  519),  granted 
to  the  several  states  the  swamp  and  overflowed  lands  made  unfit  thereby 
for  cultivation.  It  did  not  grant  water  nor  lands  undernerath  an  appar¬ 
ently  permanent  body  of  water.  In  the  case  of  the  State  of  California 
(14  L.  D.,  253),  the  Hon.  Secretary  of  the  Interior  decided,  March  14, 
1892,  that  land  covered  by  an  apparantly  permanent  body  of  water  at  the 
date  of  the  grant,  is  not  of  the  character  contemplated  by  the  grant, 
and  on  December  19.  1893,  in  the  case  of  J.  L.  Morrow  et  cd.  v.  The  State 
of  Oregon,  he  held  that  the  lands  covered  by  the  waters  of  Lake  Warner 
in  18(10,  did  not  pass  to  the  state  under  the  provisions  of  the  swamp¬ 
land  grant  of  September  28,  1850,  as  extended  to  Minnesota  and  Oregon 
by  the  act  of  March  12,  1860. 

The  affidavits  accompanying  the  application  for  the  survey  of  the  lands 
involved  in  this  case,  as  also  those  subsequently  filed  in  this  office  attack¬ 
ing  the  regularity  of  such  survey,  clearly  show  that  what  is  designated 
on  the  plat  of  survey  of  1839  as  “Pistakee  lake,”  existed,  as  a  lake,  for  a 
number  of  years  subsequent  to  1850.  Therefore,  following  the  principle 
laid  down  in  the  decisions  of  the  Secretary,  above  cited,  none  of  the 
lands  surveyed  by  Wolcott  in  the  winter  of  1875-6  and  which  w^ere  cov¬ 
ered  by  the  waters  of  the  lake  as  shown  by  the  plat  of  survey  of  1839, 
were  granted  to  the  State  as  swamp-lands. 

The  claim  of  the  State,  under  the  swamp  grant,  as  filed  by  you  in 
1878,  for  the  tracts  enumerated  belowr.  is  this  day  held  for  rejection,  sub¬ 
ject  to  the  usual  right  of  appeal.  The  following  is  a  description  of  the 
lands  involved,  viz.: 

Lots  1,  2  and  3  of  Sec.  1.  T.  46  X.,  R.  9  E.;  Lot  1  of  Sec.  2,  T.  46  X., 
R.  9  E.;  Lot  1  of  Sec.  9,  T.  46  N.,  R.  9  E.:  Lots  1  and  2  of  See.  11.  T. 

46  X.,  R.  9  E. :  Lots  1  and  3,  Sec.  12,  T.  46  X.,  R.  9  E. :  Lots  1,  2,  3, 

4,  5,  6  and  W  4  of  X.  E.  4  of  Sec.  13,  T.  46  X.,  R.  9  E.:  Lot  2  of  Sec. 

21,  T.  46  X.,  R.  9  E.;  Lots  4,  5,  6,  7,  X".  E.  I,  X.  4  of  S.  E.  4  and  S.  E. 

4  of  S.  E.  i  of  Sec.  22,  T.  46  XL,  R.  9  E. :  W  4  of  Sec.  23,  T.  46  X.,  R., 

9  E.;  Lots  1,  2.  3,  4  and  5  of  Sec.  24.  T.  46  X.,  R.  9  E.:  Lots  4,  5,  6,  7. 

8,  9  and  X.  4  of  X.  W.  4  of  Sec.  26.  T.  46  X.,  R.  9  E.;  S.  E.  4  of  X.  W. 
i  and  N.  E.  4  of  S.  W.  4  of  Sec.  26.  T.  46  XT.,  R.  9  E. ;  Lots  1,  2,  3,  4. 

5,  6,  7.  8,  9  and  S.  W.  4  of  X.  E.  4  of  Sec.  27,  T.  46.  X.,  R.  9  E. ;  X.  4 

of  X.  W.  4,  S.  E.  4  of  X.  W.  4  and  W.  4  of  S.  E.  4  of  Sec.  27,  T.  46  X., 

R.  9  E.;  Lot  1  of  Sec.  28,  T.  46  XL,  R.  9  E. ;  Lot  1  of  Sec.  33,  T.  46  X., 

R.  9  E. ;  Lots  1,  2,  3,  4,  5,  6.  7  and  8  of  Sec.  34,  T.  46  X.,  R.  9  E. ; 
Lots  1,  2,  3,  4,  5,  6,  7  and  E  4  of  S.  E.  4  of  Sec.  35,  T.  46  X.,  R.  9  E.; 

Lots  1.  2,  3,  4,  5  and  S.  W.  4  of  Sec.  36,  T.  46  X".,  R.  9  E. 

Please  acknowledge  receipt  of  this  communication. 

Very  respectfully, 

S.  W.  Lamoreux. 

Commissioner. 


BEFORE  THE  IIOXORABLE THE  SECRETARY  OF  THE  IXTERIOR. 


In  the  matter  of  the  claim  of  the  State  of  Illinois  for  swamp-land  in 
place  in  T.  46  X.,  R.  9  E.,  Lake  county,  Illinois. 

Appeal  from  the  decision  of  the  Commissioner  of  the  General  Land 
Office  of  January  13,  1894.  denying  the  claim  of  the  State. 

Comes  the  State  of  Illinois  by  Isaac  R.  Hitt  its  duly  authorized  and 
accredited  agent  in  that  behalf  and  appeals  and  gives  the  notice  of 
appeal  from  the  said  Commissioner’s  decision  of  January  13,  1894,  to  the 
Honorable  the  Secretary  of  the  Interior,  and  for  cause  says — That  the 
Commissioner  erred: 
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First.— In  holding  and  deciding  that  the  tracts  of  land  in  controversy, 
enumerated  and  described  in  the  said  decision,  were  not,  at  the  date  of 
the  act  approved  September  28,  1850,  of  the  character  therein  described 
and  granted  to  the  several  states  as  swamp  and  overflowed  lands,  made 
unfit  thereby  for  cultivation. 

Second.— In  holding  and  deciding  that  the  said  lands  and  tracts  were 
at  the  date  aforesaid,  to-wit:  September  28,  1850,  covered  by  and  lay  un¬ 
derneath  an  apparently  permanent  body  of  water,  and  were  not  swamp 
and  overflowed  lands  in  the  sense  of  the  said  act. 

Third. — in  holding  and  deciding  that  the  said  lands  on  September  28, 
1850,  formed  the  part  of  the  bed  of  a  lake  and  were  permanently  covered 
by  its  waters. 

Fourth.— In  rejecting  the  claim  of  the  state  under  the  swamp  grant 
for  the  said  lands. 

And  of  this  the  said  state  asks  judgment. 

The  State  of  Illinois,  by 

Isaac  R.  Hitt, 

Original  filed  in  G.  L.  O.,  March  15,  1894.  State  Agent. 


BEFORE  THE  HONORABLE,  THE  SECRETARY  OF  THE  INTERIOR. 

In  the  matter  of  the  claim  of  the  State  of  Illinois  for  swamp  land  in 
place  in  T.  45  N.,  R.  9  E.,  Lake  county,  Illinois. 

Appeal  from  the  Commissioner’s  decision  of  January  13,  1894. 

STATEMENT  AND  ARGUMENT. 

The  land  in  controversy  is  part  of  a  township  of  Lake  county,  Illinois, 
over  which  the  public  surveys  were  first  extended  or  attempted  to  be 
extended  it  1838.  The  plat  of  that  survey  was  approved  December  17, 
1839,  and  meander  lines  designated  more  than  one-third  of  the  whole 
township  as  being  at  the  time  of  the  field  work  (October,  1838,)  covered 
by  the  waters  of  Fox  river  and  Pistakee  lake.  Carried  out  on  the  official 
plat  the  field  notes  of  that  survey  picture  a  permanent  body  of  water, 
large  in  extent  and  in  the  volume  of  water  contained. 

The  effect  of  the  survey  and  plat  taken  together  being,  as  now  inter¬ 
preted  by  the  commissioner  of  the  general  land  office  in  the  said  decis¬ 
ion  of  January  13,  1894,  to  show  a  river  coming  from  the  north  which 
ended  by  emptying  into  a  lake  at  about  the  southwest  corner  of  the 
nw  i  of  the  sw  I,  of  section  10,  the  lake  extending  from  that  point  south¬ 
ward  to,  and  a  little  beyond,  the  south  line  of  the  township,  a  distance 
of  four  and  one-half  miles,  where  a  river  running  southward  again  formed, 
having  for  its  source  the  waters  of  the  said  lake. 

An  examination  of  the  official  plat  will,  however,  show  that  there  is 
laid  down  upon  it  a  well  defined  and  continuous  stream,  or  river,  not 
ending  or  beginning  at  either  margin  of  the  so-called  lake,  but  running 
through  it.  This  stream,  through  its  whole  extent,  is  known  as  Fox 

river. 

The  testimony  which,  from  various  sources,  has  found  its  way  into  the 
record,  and  which  reaches  back  to  1840,  discloses  the  truth  to  be  this: 

That  the  area  embraced  by  the  meander  lines  of  the  survey  of  1838 
is  a  flat  and  swampy  tract  through  which  Fox  river  flows,  and  over 
which  its  waters  spread  at  periods  of  high  waters,  notably  during  the 
spring  and  fall  rains. 

That  there  are  within  it  considerable  tracts  never  reached  by  these 
floods,  tides  or  overflows,  some  of  which  have  been  under  cultivation  for 
many  years,  and  other. tracts  high  and  dry,  and  heavily  timbered;  that 
there  are  several  depressions  within  the  lines  where  the  waters  remain 
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permanently,  and  which  constitute  lakes  or  ponds,  variously  named,  but 
that  the  greater  proportion  of  that  whole  tract  which  is  designated  by  said 
survey  of  1838-39  as  Lake  Pistakee  is  now,  and  then  was,  marshy  and  wet 
land,  and  never  was  the  bed  of  a  lake  in  the  sense  of  being  permanently 
covered  with  water  or  under  water. 

The  very  truth  and  fact  being  that  when  under  water  it  was  because 
of  overflow  by  the  spring  and  fall  floods  of  Fox  river,  and  that,  with  lit¬ 
tle  exception.?  these  same  lands  were  for  a  considerable  portion  of  every 
year  suitable  and  used  for  grazing  purposes  and  for  cutting  the  coarse 
grasses  for  hay,  naturally  growing  thereon. 

That  this  is  the  true  state  of  the  case,  and  naturally  so,  is  illustrated 
by  the  affidavit  of  the  witness,  C.  W.  Yoak,  who,  being  the  owner  of  a 
mill  on  Fox  river,  two  and  one-half  miles  above,  or  north,  of  the  said  old 
meander  line,  found  that  the  raising  of  a  dam,  in  1870,  thirteen  or 
fourteen  miles  below  his  location,  to  a  height  of  three  feet,  set  the 
waters  of  Fox  river  back  through  the  so-called  lake  tract,  so  as  to  per¬ 
manently  raise  it  twenty  inches  at  his  mill:  on  which  account  the  wit¬ 
ness  was  able  to  cause  the  removal  of  said  dam.  This  fact  shows  that 
the  natural  fall  between  the  two  points  named,  and  through  the  mean¬ 
dered  tract,  was  less  than  twenty-four  inches,  and  accounts  for  the  flood¬ 
ing  of  the  tracts  in  controversy  during  the  rainy  seasons. 

It  may  be  presumed  that  the  existence  or  presence  of  the  above  stated 
facts  and  conditions  led  to  the  application  for  a  further  survey  of  the 
said  township,  to  embrace  that  omitted  in  the  survey  of  1838-39,  which 
was  presented  in  September  1875,  and  made  and  approved  in  March. 
1876.  The  field  notes  of  that  survey  show  that  at  that  time  the  said 
meandered  tract  was  not  a  lake  or  other  permanent  body  of  water,  but 
principally  marsh,  or  swamp  and  overflowed  land. 

This  survey  having  been  called  in  question,  it  was  temporarily  sus¬ 
pended,  and  a  special  examiner  (J.  B.  Bailsman,  Esq.)  was  sent  to  the 
field  to  test  its  accuracy.  His  reports,  made  June  26,  1877,  sustained  the 
survey,  and,  on  the  28th  of  June,  the  Commissioner  of  the  General  Land 
Office  caused  to  be  endorsed  thereon  the  following:  “Report  received  and 
suspension  formerly  ordered  in  case  of  survey  made  in  T.  46  Y.,  R.  9  E., 
3d  P.  M.,  is  hereby  ordered  removed.” 

From  the  data  furnished  by  the  said  survey  of  1875,  called  the  Walcott 
survey,  and  the  report  of  the  said  special  examiner,  tables  were  prepared 
and  certified  by  the  principal  clerk  of  surveys  of  the  General  Land  Office 
showing  the  descriptions  of  the  legal  sub-divisions  of  the  lands  embraced 
within  the  meander  lines  of  the  original  survey  of  Pistakee  lake  and 
a  “tabular  classification  of  the  quality”  of  said  lands  was  also  prepared, 
of  which  the  following  is  the  summary: 


Acres. 

Shallow  lakes . 

2,457.61 

666.03 

2,361.02 

Agricultural . 

Marsh . 

Aggregate . 

5,  424.66 

In  consequence  of  the  Walcott  survey  of  1875  the  proper  authorities  of 
Lake  county  took  action  for  the  preservation  of  the  interests  of  that 
county  in  the  swamp  and  overflowed  lands  identified  by  that  survey.  Its 
county  surveyor  examined  the  said  survey  and  lands,  affidavits  of  dis- 
interested  persons,  some  of  whom  were  familiar  with  the  tracts  and  the 
surrounding  conditions  before  the  year  1850.  were  taken  and  an  illus¬ 
trated  diagram  was  prepared.  The  said  affidavits  and  diagram,  marked 
“Exhibit  B.”  were  forwarded  to  the  Geileral  Land  Office  and  remain  on 
file  in  Division  “E”. 
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We  invite  particular  attention  to  these  affidavits  and  exhibit.  They 
cover  the  period  from  1846  to  1876  and  make  it  clear  to  a  demonstration 
that  the  conditions  existing  in  1875.  existed  in  1850  and  as  far  back  as 
1842.  The  affidavits  or  depositions  of  George  Hale,  Havelin  Whitney,  F. 
W.  Voak,  Asa  Little,  Darius  B.  Gage,  J.  H.  Rice,  Henry  Hiddenhost 
and  others,  who  are  all  reputabled,  disinterested  and  intelligent  men, 
are  conclusive  of  the  fact  that  the  conditions  of  1875  were  the  condi¬ 
tion  of  1850. 

This  part  of  the  record  is  lodged  in  the  Surveying  Division  “E”  of  the 
General  Land  Office,  and  not  in  the  Swamp  Land  Division,  and  it  may 
have  escaped  the  scrutiny  of  the  last  named  division,  in  which  the  de¬ 
cision  appealed  from  was  prepared.  Certain  it  is,  that,  fairly  considered, 
it  negatives  the  contention  that  the  lands  applied  for  were  not  of  the 
swamp  and  overflowed  class  in  1850. 

Taking  the  record  as  it  stands,  it  abundantly  appears  that  this  is  not 
a  case  where  the  original  survey  of  1838-39  found  and  meandered  a  lake 
whose  waters  w^ere  then  and  theretofore  permanent,  but  which  subse¬ 
quently,  by  natural  or  artificial  causes,  became  less  in  volume,  thus  ex¬ 
posing"  lands  which  had  theretofore  been  lake  bottom,  but  on  the  con¬ 
trary  it  is  a  case  where  a  survey  was  so  made  by  mistake  as  to  classify 
a  large  area  as  permanent  lake,  which  in  fact  was  land  subject  to  over¬ 
flow  in  the  very  words  and  sense  of  the  act  of  September  28,  1850. 

In  this  state  of  the  facts  the  bearing  upon  the  present  case  of  the  de¬ 
cision  of  the  Supreme  Court  in  Hardin  v.  Jordan,  140  U.  S.,  371,  need 
not  be  considered.  In  that  case  the  lake  in  question  was  near  to  and 
had  an  outlet  into  Lake  Michigan,  and  was  a  permanent  body  of  water 
at  all  times  governed  by  the  level  of  the  waters  of  the  last  named  lake. 

There  is  no  lake  and  no  river,  and  never  was,  of  which  the  meandered 
line  of  1838  is  a  marginal  delineation,  and  on  account  of  which  riparian 
rights  accrued  to  abutting  proprietors.  There  was  simply  a  failure  to 
survey  a  large  body  of  public  land,  which  ommission  wTas  corrected  by 
the  survey  of  1875.  That  survey  was  duly  approved  and  stands  as  good 
and  valid.  Lands  segregated  and  identified  by  it  have  from  time  to  time 
been  sold  and  patented. 

The  State  insists  that  her  selections,  being  valid  in  form  and  shown 
by  the  approved  survey  and  other  testimony  to  be  of  the  class  known  as 
swamp  and  overflowed  land,  ought  to  be  approved. 

The  decision  appealed  from  does  not  find  that  the  tracts  selected  are 
not  now,  or  were  not  in  1875,  or  at  an  earlier  period,  lands  as  distin¬ 
guished  from  lake  bottom,  nor  is  there  intimation  that  the  tracts  in 
controversy  were  not  truly  and  properly  classified  by  the  survey  of  1875. 
It  will  be  conceded  that  if  the  lands  in  controversy,  the  selection  of 
which  is  held  for  rejection,  were  conditioned  in  1850  as  tliey  were  found 
to  be  by  the  survey  of  1875,  they  inured  to  the  State  as  swamp  and 
overflowed  land. 

Under  the  decision  of  the  Secretary  in  the  ex  parte  case  of  Benj.  F. 
Ellis,  rendered  July  20,  1892  (not  published),  which  involved  lands  em¬ 
braced  by  the  said  Wolcott  survey  of  1875,  and  the  doctrine  announced 
in  Childress  et  al.  v.  Smith,  15  L.  I).  89,  the  said  survey  of  1875  remains 
valid,  and  will  so  remain,  and  the  lands  segregated  by  it  will  remain  and 
be  treated  as  public  lands  of  the  United  States  until  some  court  of  com¬ 
petent  jurisdiction  shall  declare  to  the  contrary.  The  necessary  implica¬ 
tion  of  this  holding  is  that  the  same  tracts  were  in  1838  and  1850  and 
down  to  1875  public  lands,  and,  therefore,  at  all  times  subject  to  the 
■operation  of  the  act  of  1850,  but  until  surveyed  incapable  of  identifica¬ 
tion  and  selection. 

Regularity  and  legality  is  presumed  in  favor  of  all  the  official  acts  of 
the  agents  and  departments  of  the  government.  The  law  is  that  lands 
which  abut  upon  a  permanent  water  course,  lake  or  pond,  not  navigable, 
have  for  their  boundary  not  the  marginal  or  meandered  line,  but  the 
center  of  the  lake  or  thread  of  the  stream,  and  that  when,  by  natural 
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cause,  the  waters  recede,  the  bottom  thus  exposed  remains  the  property 
of  the  abutting  proprietor.  Lands  so  exposed  do  not  become  the  property 
of  the  United  States,  and  are  not  surveyable  under  its  authority.  The 
fact  of  the  survey  of  these  lands  in  1875  by  the  United  States,  and  its 
insistance  ever  since  that  the  lands  so  surveyed  remain  under  the  dis¬ 
posing  power  of  the  Land  Department,  goes  far  toward  estopping  that 
department  from  now  holding  that  in  1838  and  down  to  1850  the  tracts 
were  not  land  but  lake  bottom.  In  1875  not  an  acre  of  the  lands  sur¬ 
veyed  in  1838  remained  unsold.  If,  therefore,  the  tracts  in  controversy 
were  lake  bed  in  1850,  as  found  by  the  Commissioner  in  the  case  at  bar,  it 
was  unlawful  to  order  their  survey  as  lands  of  the  United  States. 

These  being  the  facts,  and  this  being  the  law,  the  presumption  must 
be  that  the  Walcott  survey  was  ordered  and  approved  on  the  ascertained 
fact  that  lands  of  the  United  States  were,  in  1838,  then  omitted  from  the 
survey  of  that  year.  The  State  insists  that  this  presumption  of  law  is 
amply  sustained  by  the  record  and  that  the  Commissioner  erred  in  find¬ 
ing  that  “the  affidavits  accompanying  the  application  for  the  survey  of 
the  lands  involved  in  this  case,  as  also  those  subsequently  filed  in  this 
office  attacking  the  regularity  of  such  survey,  clearly  show  that  what  is 
designated  on  the  plat  of  survey  of  1839  as  ‘Pistakee  Lake*  existed  as  a 
lake  for  a  number  of  years  subsequent  to  1850.’' 

It  is  respectfully  protested  that  if  the  presumptions  of  regularity  and 
validity  indulged  in  by  the  department  in  aid  of  entries  under  the  gen¬ 
eral  land  laws  are  not  to  be  indulged  in  in  aid  of  the  State's  swamp  se¬ 
lections,  that  opportunity  ought  to  be  extended  to  the  State  to  make 
good  by  additional  proof  any  deficiency  there  may  seem  to  be  in  the  pres¬ 
ent  record.  The  State  insists  that,  on  the  present  record,  the  selections 
ought  to  be  approved,  but  stands  ready  to  furnish  any  further  testimony 
that  may  be  required. 

Requesting  that  the  whole  record,  that  in  the  surveying  division  of 
the  General  Land  Office  as  well  as  that  in  the  swamp  land  division,  may 
have  the  scrutiny  of  the  Honorable  Secretary  on  this  appeal,  the  case  is 

Respectfully  submitted, 

The  State  of  Illinois, 

By  Isaac  R.  IIitt, 

State  Agent. 

S.  S.  Burdett. 

Of  Counsel. 


Exhibit  IT. 

Department  of  the  Interior. 

GENERAL  LAND  OFFICE, 

Washington,  D.  C.,  January  7,  1895. 
Air.  Isaac  E.  Hitt ,  State  Agent  in  Swamp  Land ,  Chicago,  III.: 

Sir: — By  office  decision  (Iv.)  of  August  4,  1893,  the  testimony  on  certain 
alleged  swamp  lands  in  Cook  county,  Illinois,  was  held  for  rejection  with 
the  right  to  appeal  within  sixty  days.  On  September  25,  1893,  there  was 
received  in  this  office  from  you,"  as  agent  for  the  State,  an  appeal  from 
the  said  decision,  which  was  transmitted  to  the  Secretary  of  the  Interior 
on  October  16,  1893. 

On  December  22,  1894,  the  Secretary  reversed  said  decision,  and  returned 
the  case  to  this  office  for  examination  and  settlement  upon  its  merits. 

A  copy  of  the  Secretary’s  decision  is  enclosed  herewith,  the  receipt  of 
which  please  acknowledge. 

Very  respectfully, 

Edw.  A.  Bowers, 

Assistant  Commissioner. 
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Department  of  the  Interior, 

Yol.  19-1042.  Washington,  December  22,  1894. 

Cook  Counts  ,  Illinois,  ^  ^  j  Swamp  Lands.  Cash  Indemnity. 

The  Commissioner  of  the  General  Land  Office , 

Sir: — Isaac  R.  Hitt,  agent  for  the  county  of  Cook  and  State  of  Illinois, 
has  appealed  from  your  office  decision  of  August  4,  1893,  holding  for  rejec¬ 
tion  the  claim  of  said  county  for  indemnity,  on  the  proof  furnished  by 
the  State  of  the  swamp  character  of  twenty  tracts  of  land  of  forty  acres 
each,  all  lying  in  sec.  8,  T.  37  X.,  R.  13  E.,  3d  P.  M.,  and  secs.  19,  20  and 
30,  T.  35  JN.,  R.  15  E.,  3d  P.  M.,  Cook  county,  Illinois. 

It  appears  that  Special  Agent  J.  C.  Walker  was  detailed  by  your  office 
to  make  the  examination  in  the  field  and  take  the  testimony  of  such 
witnesses  as  might  be  presented  by  the  State. 

Walker  transmitted  his  report  August  3,  1881.  It  appears  to  have 
reached  your  office  three  days  later.  The  report  bears  date  July  29,  1881, 
and  contains  the  following  statement:  “After  a  full  and  thorough  exam¬ 
ination  of  each  of  said  tracts  and  the  testimony  of  the  witnesses  on  part 
of  the  State,  I  have  come  to  the  following  conclusions  as  to  the  charac¬ 
ter  of  each  tract:  The  following  list  of  tracts  marked  ‘A’,  attached  to 
and  made  part  of  this  report,  are  now  and  without  a  doubt  swamp  and 
overflowed  lands.  Also  those  tracts  marked  ‘B’  are  arable  lands;  said  list 
is  also  made  a  part  of  this  report.”  His  report  contained  a  description 
of  the  twenty  tracts  maked  “A”  upon  which  he  based  his  opinion  that 
they  “are  now  and  without  doubt  swamp  and  overflowed.” 

On  October  3,  1881,  Isaac  R.  Hitt  transmitted  the  proofs  relied  upon  to 
show  the  character  of  the  lands.  These  proofs  consisted  in  the  deposi¬ 
tions  of  Alex  Wolcott,  aged  sixty-seven  years,  and  Andrew  H.  Dolten. 
aged  fifty-eight  years,  and  shown  by  the  affidavit  of  Isaac  R.  Hitt  to  be 
reputable  men  and  entitled  to  credit,  each  having  resided  in  Cook  county 
for  many  years  and  each  having  held  offices  of  trust.  There  were  twenty 
of  these  joint  depositions,  each  relating  to  a  forty-acre  tract,  fully  de¬ 
scribed.  The  officer’s  jurat  as  it  appears  upon  each  of  these  twenty 
depositions  reads  as  follows: 

“Sworn  and  subscribed  to  before  me  by  Alexander  Wolcott  and  Andrew 
H.  Dolten,  to  me  well  known  to  be  respectable  and  creditable  citizens  of 
said  county,  this  15th  day  of  September,  1881.  In  testimony  whereof 
witness  my  hand  and  seal  of  office. 

Willis  M.  Hitt, 

'Notary  Public  in  and  for  Cook  County ,  I  UP 

Following  this  jurat  is  the  following: 

“The  foregoing  testimony  was  taken  in  my  presence  and  the  witness 
was  examined  by  me.  J.  C.  Walker, 

Special  Agent  General  Land  Office .” 

Your  office  rejected  this  proof  because  the  depositions  were  sworn  to 
(September  15,  1881)  more  than  a  month  after  the  special  agent  had  com¬ 
pleted  his  investigation  of  the  claim  and  had  prepared  and  regularly  filed 
his  final  report,  the  report  having  reached  your  otlice  August  6,  1881; 
also  because  Mr.  Hitt  had  failed  to  give  a  satisfactory  explanation  of  the 
seeming  irregularity,  after  having  been  called  on  for  that  purpose,  and 
that  Mr.  Walker  made  no  supplementary  report,  and  that  from  the  records 
of  your  office  “it  would  seem  that  he  (Walker)  was  engaged  in  examining 
the  claim  of  Lawrence  county,  Illinois,  on  the  date  on  which  the  jurat 
shows  the  witnesses  were  sworn  in  Chicago.” 

The  chief  difficulty  in  considering  the  testimony  presented  by  the  State 
consists  in  the  fact  that  the  witnesses  were  sworn  to  their  depositions 
about  six  weeks  after  the  agent  made  his  report  to  your  office. 
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The  regulations  adopted  by  your  office,  August  12,  1878  (afterwards  ap¬ 
proved  by  this  department),  in  regard  to  the  proof  required  in  claims  for 
indemnity  under  the  act  of  March  2,  1855  (10  Stat.,  634),  provide  that  an 
agent  be  appointed  to  make  an  examination  in  the  field  of  each  tract  in 
the  list  upon  which  indemnity  is  claimed  by  the  State;  that  upon  the 
completion  of  such  examination,  notice  be  given  the  State  of  the  time 
and  place  when  testimony  would  be  received  as  to  the  character  of  the 
lands,  and  the  agent  is  required  to  attend  for  the  purpose  of  examining 
witnesses  touching  the  character  of  the  lands.  The  evidence  offered  by 
the  State  must  be  the  testimony  of  at  least  two  respectable  and  disin¬ 
terested  persons  having  knowledge  of  the  land,  etc. ;  these  witnesses  must 
state  facts,  not  opinions,  their  testimony  to  be  full  and  complete:  ex  parte 
affidavits  will  not  be  considered,  and  all  testimony  “must  be  taken  in 
the  presence  of  the  agent  of  this  office.” 

Two  witnesses  to  prove  the  character  of  each  tract  are  sufficient  when 
the  agent  is  satisfied  from  a  previous  examination  that  the  tracts  are  of 
the  character  contemplated  in  the  swamp-land  act. 

The  regulations  further  require  that: 

“After  the  testimony  is  taken  the  agent  will  make  a  full  report  to  this 
office  upon  each  of  the  tracts  upon  which  testimony  is  taken,  together 
with  his  opinion  as  to  the  real  character  of  each  of  said  tracts.” 

The  regulations  do  not  require  that  the  testimony  of  the  witnesses  ac¬ 
company  the  agent’s  report;  to  avoid  the  imputation  of  fraud,  this  should 
in  all  cas  s  be  done.  This  requirement  not  having  been  made  in  the 
then  existing  regulations,  the  failure  of  the  agent  to  send  in  the  proofs 
with  his  report  should  not  of  itself  invalidate  those  proofs.  The  princi¬ 
pal  requirement  is  that  all  the  testimony  shall  be  taken  in  the  presence 
of  the  agent.  The  agent,  Mr,  Walker,  says  this  was  done,  and  that  he 
examined  those  witnesses. 

While  the  regulations  do  not  require  the  agent  to  be  present  when  the 
proof  is  actually  signed  and  sworn  to,  it  is  certainly  a  better  practice 
that  he  should  be,  and  in  the  future  he  should  be  so  instructed. 

The  records  of  your  office  as  to  the  whereabouts  of  Walker,  the  agent, 
on  September  15,  1881,  do  not  show  that  he  was  then  in  Cook  county. 
Whether  in  fact  he  was  or  was  not  present  when  the  witnesses  were 
sworn,  it  cannot  certainly  be  determined.  In  the  absence  of  specific 
requirements  that  he  should  have  been  present,  I  do  not  think  the  State, 
after  a  lapse  of  thirteen  years,  should  be  subjected  to  the  trouble  and 
expense  of  producing  other  witnesses,  unless  there  are  plain  indications 
on  the  face  of  the  proof  that  the  evidence  has  been  changed  or  modified 
since  the  same  was  taken,  it  having  been  taken  in  the  presence  of  the 
agent  as  required  by  the  regulations. 

On  examination  of  these  proofs,  I  find  some  discrepencies  in  the  report 
of  the  agent  as  based  on  the  proof  taken.  In  this  connection  you  will 
note  the  N.W.  4,  N.W,  4,  Sec.  8,  T.  37,  R.  13;  K.E.  4  S.E.  4,  Sec.  30,  T. 
35,  R.  15,  and  N.E  4  N.  W.  4,  Sec,  19,  T.  35,  R.  15. 

The  action  of  your  office  rejecting  the  proof,  for  the  reasons  stated,  is 
reversed,  and  the  case  is  returned  for  examination  and  settlement  upon 
its  merits,  as  disclosed  by  the  report  of  the  agent  and  proofs  presented 
by  the  State.  Very  respectfully, 

Hoke  Smith, 

Secretary. 
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